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THE INTERNATIONAL UNIFICATION OF LAWS 
CONCERNING BILLS OF EXCHANGE 


HE International Conference for the Unification of Laws on 
Bills of Exchange, Promissory Notes and Cheques, which 

met at Geneva, May 13 to June 7, 1930, marked a.culmination of 
a long effort to unify the laws of various countries with reference 
to commercial paper, and represented an interesting development 


of a more general movement toward the unification of national 
laws. Thirty-one states participated in the Conference, and, in 
addition, the United States of America was represented by an ob- 
server. Three conventions were adopted and were opened to sig- 
nature on June 7, 1930:* (1) a convention providing a uniform 
law for bills of exchange and promissory notes, with two annexes 
and a protocol; ? (2) a convention for the settlement of certain 
conflicts of laws in connection with bills of exchange and promis- 
sory notes, with a protocol; * and (3) a convention on the stamp 
laws in connection with bills of exchange and promissory notes,. 
with a protocol.* Each of these conventions was promptly signed 
by the representatives of twenty-six states; only the third conven- 
tion was signed on behalf of the United Kingdom of Great 
Britain and Northern Ireland, and none of them has been signed 





1 The conventions were open to signature until Sept. 6, 1930. No ratifications 
had been deposited on Dec. 1, 1930. For the proceedings of the Conference, see 
League of Nations Document, C. 360. M. 151. 1930. II. 

2 League of Nations Document, C. 346(1). M. 142(1). 1930. II. 

8 Td. C. 347(1). M. 143(1). 1930. II. 

* Id. C. 348(1). M. 144(1). 1930. II. 
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on behalf of the United States. The ratifications are to be de- 
posited before September 1, 1933, and each of the conventions 
is to come into force on the ninetieth day after ratifications have 
been deposited by seven members of the League of Nations or 
non-member states, which must include three of the members of 
the League of Nations permanently represented on the Council. 
The work of the Conference did not result in any convention 
on cheques; but a second Conference is envisaged to deal with 
that subject; the Final Act ° of the Geneva Conference contains 
a questionnaire which may facilitate progress at such a later con- 
ference; on September 8, 1930, the Council of the League of 
Nations took a decision, in principle, that the second conference 
will be held in 1931.° 





REGIONAL UNIFICATION PRECEDING INTERNATIONAL EFFORT 


Progress in international unification has necessarily been con- 
ditioned on regional unification in various parts of the world. 
It has been asserted that the law of bills of exchange was origi- 
nally a universal law and that it acquired diversity through legis- 
lation and codification in the various countries; * yet it must not 
be overlooked that legislation has in the course of the last century 
operated to secure partial unification in various countries of the 
world. Two methods may be distinguished: the adoption by one 
country of a law patterned on the law of another, and the adop- 
tion by a group of countries of a uniform law. The method 
of the uniform law seems the more important; it has furnished 
the model for international unification, and in operation it is 
more satisfactory than the process of patterning laws on those of 











5 Published in id. C. 346. M. 142. 1930. II. A most important report by the 
Drafting Committee of the Geneva Conference is published in League of Na- 
tions Document, C. I. L. C. 59, under date of June 21, 1930. This report had 
been adopted by the Conference itself on June 5, 1930. 

6 League of Nations, Minutes of the Council for Sept. 8, 1930. 

7“... the law on bills of exchange was, originally, a law established by uni- 
versal usage, and . . . during the course of history it has become a law bearing 
the stamp of many national legislatures. This fact may be of importance when 
we come to consider whether the law on bills of exchange may become, once more, 
a universal law.” Josephus Jitta in Leacue or Nations, UNIFICATION oF LAws 
RELATING TO Bitts oF EXCHANGE AND Promissory NOTES 13. 
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another country, which generally results in substantial diver- 
gencies. 

The classic example of regional unification by uniform law is 
that of the German Allgemeine Wechselordnung (general ordi- 
nance on bills of exchange). The political disunion of Germany 
strongly affected legislation, and in the early part of the nine- 
teenth century no less than fifty-six different laws on bills of 
exchange came to exist.* In 1846, the General Conference of the 
German Zollverein ° suggested to the governments included in the 
Zollverein the possibility of drafting a common law on bills of 
exchange. The Prussian government published a draft of such 
a law and invited the governments of all the German states, in- 
cluding those not in the Zollverein, to participate in a conference,” 
which was held at Leipzig during October and November, 1847." 
Soon after the completion of a draft law by the conference, the 
Revolution of 1848 intervened, and the draft law was enacted by 
the abortive “ National Assembly ” which met in Frankfurt, as 
a law for the whole of Germany, the Allgemeine Deutsche Wech- 
selordnung. In several states it was subsequently held that this 
did not suffice to put the law into force, since the National As- 
sembly lacked legislative power.’” But the unification hoped for 
was soon attained by enactment of the law in each of the indi- 
vidual states. In 1857 the Assembly of the German Confedera- 
tion entrusted a commission with the study of amendments to the 
Wechselordnung. ‘The suggested changes, the so-called Nirn- 
berger Novellen, were also adopted by all of the states of the 
confederation.** 





8 y GRUNHUT, WECHSELRECHT (1897) 255. 

® The Zollverein was founded in 1833 and included all the states of the Ger- 
man Confederation with the exception of Austria, Bremen, Hamburg, Hanover, 
Liibeck, Mecklenburg-Schwerin, and Oldenburg. 

10 ; GRUNHUT, WECHSELRECHT 257. 

11 See THOL, PROTOKOLLE DER LEIPZIGER WECHSELCONFERENZ (1866). 

12 StauB, WECHSELORDNUNG (12th ed. 1929) 30. 

13 y GriinnHuUT, WECHSELRECHT 260. The Allgemeine Wechselordnung be- 
came a law of the North German Confederation by the Law of June 5, 1869. 
1869 BUNDESGESETZBLATT 379. It became a law of the German Reich by para- 
graph 2 of the Law Regarding the Constitution of the German Empire, April 16, 
1871. 1871 BUNDESGESETZBLATT 63. It received its present form by the Procla- 
mation of June 3, 1908. 1903 REICHSGESETZBLATT 327. The Allgemeine Wechsel- 
ordnung was adopted in Austria by the Law of Jan. 25, 1851. 1851 REICHSGE- 
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The German Wechselordnung became the model for the laws 
of other countries. Most significant is the uniform Scandinavian 
law, almost a literal transcription of the German code,"* which 
was adopted in Denmark, Sweden, and Norway, on May 7, 1880.** 
In Switzerland an attempt was made to secure uniformity among 
the cantonal laws, by the conclusion of a concordat based on the 
German law, soon after the Leipzig Conference; ** the attempt 
was unsuccessful, but the project furnished the basis for the laws 
of five of the cantons, and the desired uniformity was attained in 
1881 by the enactment of the Swiss Code of Obligations.**’ The 
German law has further served as a model for the laws of Bul- 
garia, Hungary, Italy, Japan, Norway, Peru, Portugal, Russia, 
San Salvador, and Venezuela.** 

The codification and unification of Anglo-American law rests 
largely on the work of Sir Mackenzie Chalmers. Following his 
reading of a paper on the codification of the common law rules 
before the Institute of Bankers, he received instructions from this 
Institute to prepare a draft bill. The bill was introduced into 
Parliament by Sir John Lubbock, president of the Institute, and 
was passed in 1882 as the Bills of Exchange Act, 1882, after hav- 
ing been studied by two select committees.*® Through similar 
enactments in the British dominions and colonies, the laws of 
the whole of the British Empire, with the exception of Malta, 
Cyprus, Mauritius, and the Seychelles,” were substantially uni- 





SETZBLATT No. 5; the Niirnberger Novellen by the Law of Nov. 2, 1858. 1858 
REICHSGESETZBLATT No. 197. 

14 For the few divergencies from the German law, see 1 MEYER, WELTWECH- 
SELRECHT (1909) 13. 

15 See AUBERT, DEN NORDISKE VEXELRET FREMSTILLET PAA GRUNDLAG OV DE 
DANSKE, NORSKE OCH SVENSKE LOovE Av 7. May 1880 (1882). 

16 GLUCKSMANN, GRUNDRISS DES WECHSELRECHTS UND WECHSELVERKEHRS 
(1908) 6. 

17 Articles 720-829 of the Code of Obligations deal with bills of exchange. 
See Wettstemn, THE Swiss FepERAL CopE oF OBLIGATIONS (1928), text in Eng- 
lish, French, and Spanish; ScHNEDER uND Fick, Das SCHWEIZERISCHE OBLIGA- 
TIONSRECHT (4th ed. 1915) ; WIELAND, DER WECHSEL UND SEINE ZIVILRECHTLICHEN 
GRUNDLAGEN (1901). 

18 y MEYER, WELTWECHSELRECHT 18 et seq. 

19 45 & 46 Vict. c. 61. The history of the origin of the Bills of Exchange 
Act is set forth in the introduction to the third edition of CHALMERS, BILLS OF 
EXCHANGE (1887), reprinted in the ninth edition (1927). 

20 y MEvER, WELTWECHSELRECHT 17. 
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fied in a comparatively short time; a similar law was enacted in 
Canada in 1890," in Cape Colony in 1893,” and the earlier acts 
of the Australian provinces were replaced by the Commonwealth 
Bills of Exchange Act in 1909,”* amended in 1912.”* 

In the United States, the English Bills of Exchange Act served as 
model for the draft of a uniform “ Negotiable Instruments Law,” 
drawn up by a committee appointed in 1895 by the National 
Conference of State Boards of Commissioners for Promoting 
Uniformity of Legislation, and recommended to the legislatures 
of the various states by the Conference in 1896.*° The differ- 
ences between the Negotiable Instruments Law and the English 
Act were substantial, however.** In some important details the 
draftsman of the former followed previous American legislation, 
notably the New York Negotiable Instruments Law of 1828; * 
apart from the initial divergencies, moreover, the long and diffi- 
cult process of adoption in the various states resulted in numerous 
changes in the law as finally embodied in American legislation,”* 
and judicial interpretation has still further prevented uniformity. 
Connecticut was the first state to adopt the uniform law, on April 
5, 1897,°° and Georgia was the last, on August 18, 1924.*° It is 
now in force in all the states, in the Philippine Islands ** and the 
District of Columbia,*? and in most of the territories of the United 
States. 

The source of the law of many countries leads back to the 
French law. France had received a codification of the law relat- 





21 53 Vict. c. 33, §1; Canapa Rev. Stat. (1906) 2143. 

22 Act of Sept. 12, 1893, Cape oF Goop Hope Strat. (1906) 3166. 

23 Act of Dec. 13, 1909, COMMONWEALTH ACTS (I90I-IQII) 114. 

24 Act of Dec. 24, 1912, COMMONWEALTH AcTsS (1912) 78. 

25 For the history of the origin of the Negotiable Instruments Law, see the 
preface to the first edition of BRANNAN, NEGOTIABLE INSTRUMENTS LAW (1908), 
and McKeehan, The Negotiable Instruments Law—A Review of the Ames- 
Brewster Controversy (1902) 41 Am. L. Rec. (N.S.) 437. 

26 See the comparative tables in BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(Chafee’s ed. 1926) 951 et seq. 

27 N. Y. Rev. Stat. (1829) 767. 

28 Most important were the changes embodied in the Illinois law. » Ill. Laws 
1907, p. 403. Forty-four states and one territory have adopted variations of or 
additions to the Negotiable Instruments Law. See BRANNAN, op. cit. supra 
note 25, at cxix. 

29 Conn. Laws 1897, c. 74. 81 Philippine Commission Acts 1911, No. 2031. 

80 Ga. Laws 1924, 126. 82 Law of Jan. 12, 1899, 30 STAT. 785. 
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ing to bills of exchange as early as 1673 in the Ordonnance du 
Commerce of Colbert.** It was largely followed by the drafts- 
men of the Code de Commerce of 1807, the resulting provisions 
being Articles 110-189 of the code.** Important modifications 
took place subsequently through the Laws of June 7, 1894,*° and 
February 8, 1922.°° Almost literal transcriptions of the French 
Code were adopted in Russian Poland in 1809, in Haiti in 1826, 
in Greece in 1835, and in the Dominican Republic in 1874.°° The 
French law had influence, also, in countries which did not adopt 
it in toto. Some countries built their own law, using that of 
France as a model; among these were the Netherlands,** Serbia, 
Argentina, and Egypt.*® Another group departed still further 
from the French model and drew partially upon the German 
law; the result was the formation of a system intermediate be- 
tween the two main continental systems, as the laws of Belgium, 
Spain, Cuba, Porto Rico, Honduras, and Malta may be char- 
acterized.*° 


HiIsToRY OF THE MOVEMENT FOR INTERNATIONAL UNIFICATION 


The movement for the international unification of the law of 
negotiable instruments commenced almost immediately after 
the movements for regional unification had begun to bear fruit. 





33 A commentary on the Ordonnance of 1673 was written by Pothier, Traité 
du Contrat de Change, in 4 OEUVRES (1847) 473. 

84 See 4 Lyon-CaeN ET RENAULT, TRAITE DE Droir CoMMERCIAL (sth ed. 
1925) 16. The procés-verbaux of the Conseil d’Etat on the drafting of this por- 
tion of the Code are contained in 18 Locré, LEGISLATION DE LA FRANCE (1830). 

85 BULLETIN DES Lots (1894) No. 1629. 

86 Id. (1922) No. 313. 387 y Meyer, WELTWECHSELRECHT 6. 

88 Bills of exchange are dealt with in arts. 100-207 of the Commercial Code of 
Oct. 1, 1838. See Orrers, WETBOEK VAN KooPHANDEL (1912) 53 et seg. Funda- 
mental changes were made by the Law of June 5, 1925. 1925 STAATSBLAD 224. 
See Ripsrus, Het NEDERLANDSCH WISSELRECHT (1925). 

39 See 1 Meyer, WELTWECHSELRECHT 7. 

40 Most important of this group in its influence is the Spanish law. Bills 
of exchange and promissory notes are dealt with in arts. 443-556 of the Codigo 
de Comercio of Jan. 1, 1886. See Ventura, LA Letrra pE CAMBIO (1914). The 
Belgian Code de Commerce of 1808 was the same as the French; subsequent legis- 
lation, however, has almost completely changed the Code. The most important 
law is that of May 20, 1872, modified by the Law of July 10, 1877, Moniteur 
Belge, July 13, 1877. See 1 FrépEricg, Principes DE Droir COMMERCIAL BELGE 
(1928). For the other countries, see 1 MEyER, WELTWECHSELRECHT 8 ef seq. 
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It has been stated that as early as 1851 an English barrister, Leone 
Levi, had presented a projet for the unification of commercial law, 
including commercial instruments, on the occasion of the Universal 
Exposition in London.** At a meeting of the Association interna- 
tionale pour les progrés des sciences sociales in Ghent, in 1863, 
T. M. C. Asser,** inspired by the success of the German unifica- 
tion of 1847, read a memorandum urging international unifica- 
tion.** The formation of the International Law Association ** in 
1873 gave a decided impetus to the movement for unification of 
various branches of commercial law. At its session in 1875, at 
The Hague, a committee on Bills of Exchange was appointed,*° 
and a series of twenty “principles for an international law to 
govern bills of exchange ”’ was drawn up at the Bremen meeting in 
1876.*° These were modified and expanded at the Antwerp meet- 
ing in 1877,*" and at the Frankfurt meeting in 1878,** and were 
finally completed at the London meeting in 1879.*° Soon there- 
after the subject was taken up by the Jnstitut de Droit Interna- 
tional. Some mention of the necessity for unification was made at 
the Oxford meeting of the /nstitut in 1880, and at the Turin 
meeting in 1881; °* and at the Munich meeting in 1883, the Italian 
jurist, Cesare Norsa, presented a lengthy report including rules 
for a draft code and a questionnaire on the law relating to bills, 
promissory notes, and cheques.” 

The activities of such unofficial organizations were not without 
effect on the governments, and in 1885 an International Congress 
on Commercial Law was convened at Antwerp on the invitation 





41 OEDERLIN, LES TENTATIVES D’UNIFICATION DU DROIT DE CHANGE (Société 
Suisse de Droit International, Pub. No. 24, 1929) 5. 

42M. Asser was to become President of the Hague Conference of 1910. 

43 ANNALES DE L’ASSOCIATION INTERNATIONALE POUR LE PROGRES DES SCIENCES 
SOCIALES (2d sess. 1863) 203; Asser, L’unification du Droit Relative a la Lettre de 
Change (1912) Grorrus ANNUAIRE INTERNATIONAL 99. 

44 Originally the Association for the Reform and Codification of the Law of 
Nations. 

45 REPORT OF THE INTERNATIONAL LAw ASSOCIATION (3d conf. 1875). 

46 Jd. (4th conf. 1876) 23. 48 Id. (6th conf. 1878) 70. 

47 Id. (5th conf. 1877) 40, 103. 49 Jd. (7th conf. 1879) 318. 

50 (1882) 5 ANNUAIRE DE L’INsTITUT DE Droit INTERNATIONAL 59. 

51 (1883) 6 id. 78. 

52 (1885) 7 id. 53-100. A minority report presented by Professor Renault 
favored the adoption merely of a uniform law for the regulation of the conflicts 
of laws in regard to commercial instruments. 
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of the King of the Belgians, to examine, among other questions, 
the possibility of a uniform law relating to commercial instru- 
ments. A draft law of fifty-seven articles was drawn up,** and 
at a second Congress held at Brussels in 1888 it was revised and 
published in sixty-eight articles.* No attempt was made to em- 
body the law in a convention, nor was it specially urged upon 
the different states for adoption. Nevertheless, the work of Ant- 
werp and Brussels was of considerable importance; it established 
that the best method for unification was a model law to be in- 
corporated into the legislation of the various states, and it pro- 
duced the first official international discussion of the subject.*® 
The first actual fruits of the movement for international unifica- 
tion followed closely thereafter. The International South Ameri- 
can Conference, held at Montevideo in 1889, included in its 
treaty regarding international commercial law of February 12, 
1899, a series of articles on bills of exchange; °° but these pro- 
visions were confined to the resolution of certain conflicts of laws, 
and they were finally adopted by only five states.*’ 

For a considerable period after the Brussels Conference the 
unification movement in Europe remained dormant. Two events 
caused it to awaken with renewed vigor. At its Budapest meet- 
ing in 1908, the International Law Association devoted much 
time to the discussion of the law of bills of exchange, and the so- 
called Budapest Rules relating to bills of exchange were adopted.”* 
In the previous year an important commercial association of Ber- 
lin, Die Altesten der Kaufmannschaft, had charged a German 





53 AcTEsS DU CONGRES INTERNATIONAL DE DROIT COMMERCIAL D’ANVERS (1885) 
431-38. 

54 Actes pU CONGRES INTERNATIONAL DE DROIT COMMERCIAL DE BRUXELLES 
(1888) 549-59. 

55 See Lyon-Caen, Le Congrés International de Droit Commercial d’Anvers 
(1885) 12 CLuNnet 593; Ducurr, Concris pE Droir INTERNATIONAL D’ANVERS 
(1886). 

56 Actas y TRATADOS CELEBRADOS POR EL CONGRESO INTERNACIONAL Sup- 
AMERICANO DE MONTEVIDEO (1911) 841; also published in 18 Martens, NouvEAU 
Recurtm GENERAL (2d ser. 1893) 424. 

57 Argentine Republic, Bolivia, Paraguay, Peru, and Uruguay. See Lorenzen, 
Tue Conriict or Laws RELATING TO Brits AND Notes (1919) 68. 

58 REPORT OF THE INTERNATIONAL Law AssociATION (25th conf. 1909) 592. 
See WieELAnD, DER ENTWURF EINES WECHSELRECHTS UND DIE BUDAPESTER REGELN 


(1909). 
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jurist, Felix Meyer, with the preparation of a comparative study 
of the law relating to bills of exchange.” The importance of the 
study of Dr. Meyer, Das Weltwechselrecht,® can hardly be over- 
estimated, since it was largely due to its influence that in 1909 
the governments of Germany and Italy suggested that the gov- 
ernment of the Netherlands should convoke an international 
conference to deal with the law of bills of exchange and cheques. 
The suggestion was adopted, and the conference was held at 
The Hague, June 23—July 25, 1910, with thirty-five states repre- 
sented. 

Both Great Britain and the United States had sent delegates to 
the Conference, but at the very outset of the discussions these 
delegates indicated the impossibility of their countries’ acceding 
to any convention which embodied a complete uniform code.” 
It was declared that the work of unification, achieved with such 
difficulty in the British territories and in the United States, could 
not be disturbed by a new project. Nevertheless, the American 
and British delegates continued to take part in the work of the 
Conference and signed the protocol of cloture, though with reser- 
vations.” The results of the Conference were an avant-projet of 
a convention and a uniform law on the Unification of the Law 
relating to Bills of Exchange and Promissory Notes.** The Con- 
ference also requested the Government of the Netherlands to 
convoke, after the delay necessary to examine the avant-projet, 
a new conference to establish a definitive text for the convention 





59 Asser, supra note 43, at 102. 

60 A preliminary report was published in 1908 entitled Meyer, Dir FRAGE DER 
VEREINHEITLICHUNG DES WECHSELRECHTS. The final work is Meyer, Das WELT- 
WECHSELRECHT (1909). 

61 Declaration of Sir George Buchanan, AcTES DE LA CONFERENCE DE LA HAYE 
POUR L’UNIFICATION DU DROIT RELATIF A LA LETTRE DE CHANGE (1910) 30; Declara- 
tion of Charles A. Conant, id. at 36. See also the Report of the United States 
delegate, in Sen. Doc. No. 768, 61st Cong. 3d Sess.; Burdick, International Bills of 
Exchange (1912) 6 Int. L. Rev. 421. 

62 The United States delegate signed under reservation of the declaration 
mentioned above. The British delegate signed under reservation of the voeux of 
the Conference; since the voeux merely called upon the government of the Nether- 
lands to convoke a new Conference to fix a definitive text, it would seem that the 
British delegation was content with merely such a discussion of the matter as had 
taken place, and opposed any definitive regulation. 

63 Report of the United States delegate, supra note 61, at 365. 
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and the law; the new conference was also to be charged with con- 
sideration of the unification of the law relating to cheques.® 

The second Conference met at The Hague, June 15—July 23, 
1912, with delegates present from thirty-seven states. The 
Conference succeeded in drawing up a Convention on the Unifica- 
tion of the Law relating to Bills of Exchange and Promissory 
Notes,” by which the contracting states undertook to introduce 
into their respective territories the Uniform Regulation on Bills 
of Exchange and Promissory Notes ** annexed to the Convention; 
it also drew up a series of resolutions on the unification of the 
law relating to cheques,” and expressed the voeu that a new 
conference be summoned to consider the law relating to this 
subject.°° The Convention was signed on behalf of twenty-eight 
states,’ the United States and Great Britain being among those 
which did not sign. 

For a time after the close of this Conference, there seemed to 
be every prospect that the Convention of 1912 would lead to a 
substantial measure of unification. In November, 1912, repre- 
sentatives of Austria, Germany, and Switzerland met in Berlin 
and drew up a uniform German translation of the French text.” 
In 1913, the German,” Austrian,’’ and Norwegian ** governments 
presented drafts of laws embodying the Hague Uniform Regula- 
tion to their respective parliaments, and in 1914 the Swiss govern- 





64 Td. at 369. 

65 y AcTES DE LA DeEUxIEME CONFERENCE DE LA Haye (1912) 237. An Eng- 
lish translation of the convention and Uniform Regulation is published in Lo- 
RENZEN, THE CONFLICT OF LAws RELATING TO BILLs AND Notes (1919) 251, 264. 

66 y ACTES DE LA DEUXIEME CONFERENCE DE LA HAvE (1912) 244. 

67 Td. at 259. 

68 Jd. at 234. 

69 It was open to signature until July 31, 1913. The completed text with 
signatures is published by the Netherlands government. 

70 BoTSCHAFT DES SCHWEIZERISCHEN BUNDESRATES BETREFFEND DEN BEITRITT 
DER SCHWEIZ ZU DEM AM 23 JULI 1912 IM HAAG ABGESCHLOSSENEN ABKOMMEN UBER 
DIE VEREINHEITLICHUNG DES WECHSELRECHTS (1914) 7. 

71 REGIERUNGSVORLAGE UBER DIE VEREINHEITLICHUNG DES WECHSELRECHTS 
(1913). 

72 Franz Klein, in Leacue or Nations, UNIFICATION oF LAws RELATING TO 
Bitts oF ExcHANGE AND Promissory NOTES 123. 

78 LOVUTKAST TIL GJENNEMFGRELSE AV DEN 1 HAGG DEN 23 JULI 1912 UNDER 
TEGENEDE INTERNATIONALE OVERENSKOMST OM TILVEIEBINGELSE AV ENHET I VEKSEL- 
RETTEN TILLIKEMED MOTIVER (1913). 





UNIFICATION OF LAWS OF BILLS OF EXCHANGE 343 


ment did the same.** But the World War began in 1914, and 
not a single ratification was ever deposited.”° It was only in 
Latin-America that the work of the Hague Conference found ac- 
ceptance in national legislation; the Uniform Regulation was 
adopted by Guatemala,” Nicaragua,’ Venezuela,” and Para- 
guay,’’ and the Hague Convention was approved in Brazil by 
legislative decree,® although the Uniform Regulation was never 
enacted into law. The International High Commission, at its 
meeting at Buenos Aires, April 3-12, 1916, adopted recommenda- 
tions approving the Hague Convention of 1912, with some reser- 
vations,** and urging the states represented to ratify the Con- 
vention. 


PREPARATION FOR THE GENEVA CONFERENCE OF 1930 


Thus it might be said that the Hague Convention and Regula- 
tion had failed.*? Nor could this failure be laid entirely to the 
effect of the World War. In certain essential points the Hague 
Regulation was defective. A reéxamination was necessary before 
unification could really be accomplished, and the task would 





74 BoTSCHAFT DES SCHWEIZERISCHEN BUNDESRATES, Op. cit. supra note 70. In 
1915 the Italian government prepared an Italian translation of the Hague Con- 
vention and Uniform Regulation. CONVENZIONE PER L’UNIFICAZIONE DI DiriTTo 
CAMBIARIO, PROGETTO DI TRADUZIONE. 

75 Letter from the Netherlands Ministry of Foreign Affairs, Aug. 14, 1930. 

76 Decree No. 874, May 12, 1913. On May 30, 1913, the President ratified 
the Convention of 1912. RecopmaciON pe Las LEYEs (1913-14) 445. But the 
ratification was not deposited at The Hague. 

77 Oct. 20, 1916, Cép1co pE CoMERCIO art. 600-79. 

78 June 29, 1919, CépIGo DE CoMERCcIo art. 415-90. 

79 Sept. 24, 1924. Diario Official, No. 1086, Oct. 30, 1924. 

80 Legislative Decree No. 3756, Aug. 27, 1919. 

81 See Sen. Doc. No. 739, 64th Cong. 2d Sess., at ror. In 1925, the United 
States section of the Inter-American High Commission, formerly the Interna- 
tional High Commission, published an excellent CoMPparRISON OF AMERICAN 
LEGISLATION ON BILLs oF EXCHANGE AND Promissory NOTES WITH THE UNIFORM 
REGULATION ADOPTED AT THE HAGUE CONVENTION OF 1912. On Feb. 18, 1928, the 
Sixth International Conference of American States, at Habana, adopted a resolu- 
tion envisaging the drafting of a new uniform law to be based on the Hague 
Regulation. Final Act, at 121. 

82 It must be emphasized, however, that the Regulation exercised consider- 
able influence on national legislation enacted subsequently. Thus, the French 
Law of Feb. 8, 1922, approached the Regulation closely on many points, 
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probably not have been undertaken but for the insistence of 
unofficial bodies. Much invaluable work was accomplished 
through the steady efforts of the International Chamber of Com- 
merce.** At the first congress of the Chamber, held at London 
in 1921, a committee was appointed to examine the question of 
the unification of the law of commercial instruments.** This 
committee, basing itself on the results of the Hague Conferences, 
drew up a questionnaire which was circulated among the national 
chambers of commerce.** The task of studying the replies was 
consigned to a sub-committee which embodied its results in the 
form of a questionnaire with answers attached.*° Substantial 
unity was obtained between the committee and the sub-committee, 
and the results were laid before the second Congress of the Inter- 
national Chamber of Commerce, meeting in Rome in 1923, where 
a resolution was adopted calling upon the governments to con- 
voke a new conference with the purpose of resolving those points 
left in abeyance by the work of the Hague Conferences.*’ The 
Council of the Chamber continued its efforts, and in 1925 ap- 
pointed a committee to study the law relating to cheques.** At 
the third congress of the Chamber, at Brussels in 1925, it was 
again resolved that the governments be requested to convoke a 
conference to deal with the whole subject.*® The decisive act of 
the International Chamber of Commerce was accomplished at the 
fourth Congress held at Stockholm in 1927; a Uniform Regula- 
tion on Bills of Exchange and Promissory Notes and another on 
Cheques were presented by a committee and approved by the 
Congress.*° These so-called “ Stockholm Rules ” were based in 





83 See Frentzel, Die Arbeiten der Internationalen Handelskammer auf dem 
Gebiet der Vereinheitlichung des Wechsel- und Scheckrechts (1927) 1 ZEITSCHRIFT 
FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT 550; FRANSSEN, LES PER- 
SPECTIVES DE L’UNIFICATION DU DroIT DE CHANGE DEPUIS I910 (1929) Cc. 2. 

84 International Chamber of Commerce, Brochure No. 18 (1921) 140. 

85 Jd., Circular No. 12 (1922). The American National Committee of the 
International Chamber of Commerce occupied itself with the problem of unifica- 
tion. A special committee on negotiable instruments was appointed which met 
in New York in 1922. International Chamber of Commerce, Brochure No. 24 
(1923) 29. 

86 Jd. at 11. 

87 Jd., Brochure No. 31 (1923) 13. 

88 Jd., Brochure No. 35 (1925). 

89 Jd., Brochure No. 43 (1925) 7. 80 Jd., Brochure No. 47 (1927). 
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large part on the Hague Regulation, and were submitted by the 
International Chamber of Commerce to the Economic Committee 
of the League of Nations.” 

Official post-war action began with a resolution of the Inter- 
national Financial Conference, held at Brussels in 1920, which 
urged that “ the activities of the League might usefully be directed 
towards promoting certain reforms, and collecting the relevant 
information required to facilitate credit operations,” and which 
drew “attention to the advantages of making progress” with 
reference to the “unification of the laws relating to bills of ex- 
change and bills of lading.” ** In 1920, the Council of the 
League of Nations instructed its Economic Committee to con- 
sider the question, and, after a favorable response to a ques- 
tionnaire, the latter invited four experts to “draw up a report 
on the present legal aspect of the question.” This report and 
separate memoranda by each of the experts, Dr. Jitta, Professor 
Lyon-Caen, Sir Mackenzie D. Chalmers, and Professor Franz 
Klein, which were available in 1923,°° envisaged “a third con- 
ference to resume the work undertaken in 1912,” although it 


was recognized that “ it is not at present possible to secure general 


”? 


uniformity in the law of bills of exchange.”” The Economic Com- 
mittee was then of the opinion that the summoning of such a 
conference should await “more assured chances of success,” 
and its conclusions were adopted by the Fourth Assembly of the 
League of Nations. In 1926, the Economic Committee suggested 
the convening of a committee of experts, which met at Geneva, 
December 14-16, 1926.°° This committee regarded it as of “ the 
highest importance that greater uniformity should be obtained 
as soon as possible.” In 1927, a new committee of legal experts 
was constituted, which met at Geneva, November 21-26, 1927, 
January 23-29, 1928, and April 11-13, 1928; it prepared draft 





91 The Stockholm Rules were published in the Preparatory Documents for 
the Geneva Conference. League of Nations Document, C. 234. M. 83. 1929. II 
(hereinafter referred to as Preparatory Documents) p. tor. 

92 (1920) LeacuE or Nations OFF. J. 422. 

93 League of Nations Document, C. 487. M. 203. 1923. II. (Hereinafter re- 
ferred to as LEAGuE oF Nations, UNIFICATION oF LAws RELATING TO BILLS OF 
EXCHANGE AND ProMissory NOTES.) 

94 Jd. A. 58. 1923. II, at 11. 

95 Its report is published in id. C. 103(2). M. 48(1). 1927. II. 
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regulations and draft conventions relating both to bills of ex- 
change and promissory notes and to cheques.** Its report was 
circulated to the various governments in 1928, to ascertain 
whether in their opinion it might serve as the basis of discussion 
at a conference. The replies of thirty-two governments * were 
favorable to the holding of the conference, which was convened 
in 1930. 


NATURE OF THE GENEVA CONVENTION OF 1930 


The Convention of June 7, 1930, contains (Article 1) an under- 
taking by the High Contracting Parties to “ introduce in their re- 
spective territories, either in one of the original texts or in their 
own languages,” the Uniform Law which is annexed in French and 
in English. It might have been more aptly phrased as an under- 
taking to introduce the Uniform Law into their national laws; 
but the form was taken from the Hague Convention of 1912. 
This is the only obligation of the Convention. If a party has 
introduced the Uniform Law “ in its territory,” it would seem to 
have the continuing obligation to maintain the Uniform Law as a 
part of its national law, though this is not very clearly set out 
in the Convention. But there are two possible escapes for a 
signatory state: it may adopt the Uniform Law with reservations, 
or it may denounce the Convention. Annex II to the Convention 
sets forth, in twenty-three articles, reservations which may be 
made at the time of ratification or accession; and it is expressly 
provided in Article 1 that some of the reservations may be made 
even after ratification or accession. Denunciation is not normally 
possible before the expiration of two years after the Convention 
enters into force for the denouncing state, and it will not take 
effect until the ninetieth day after it is notified to the Secretary- 
General of the League of Nations; but provision is made for 
earlier denunciation “in urgent cases,” to be notified to all the 
parties directly, and to take effect two days after the receipt of 





96 Td. C. 234. M. 83. 1929. II. See also the report of M. Albert Troullier, 
prepared for the International Chamber of Commerce, comparing the commit- 
tee’s drafts with the Stockholm Rules. Jd. at 120. The International Insti- 
tute for the Unification of Private Law also prepared a report on the drafts. Jd. 
at 124. 97 Published in id. C. 234. M. 83. 1929. II. 
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the notification. Presumably, each party may judge for itself 
whether an “ urgent case ” has arisen. A possible revision of the 
Convention is also envisaged, in Article 9, and when a request 
for revision is supported within one year by at least six parties, 
the Council of the League of Nations must decide whether a 
conference shall be convened for that purpose. 


SUBSTANTIVE PROVISIONS OF THE GENEVA UNIFORM LAW 


The experience of the Hague Conferences had plainly indi- 
cated that unification could be accomplished only if it were re- 
stricted to reducing the systems in use to two,°* the Anglo- 
American system and the so-called Continental system.*® The 
Geneva Uniform Law, then, is a code drawn up only for those 
countries where the latter system is in force.*°° Yet it was hoped 
at the same time to reduce as far as possible the salient points of 
difference between the two major systems, and the report of 
Professor Jitta in 1923 was largely concerned with indicating 
possibilities in this direction. But the imperative necessity of 
securing uniformity has in some instances resulted in accentuat- 
ing rather than reconciling differences. Particularly striking is 





98 Franz Klein, supra note 72, at 126. 

99 Felix Meyer divides the laws in force in the various countries into four 
main systems. 1 WELTWECHSELRECHT (1909) 5 et seg.: Anglo-American: Great 
Britain, the Dominions, India, and most of the colonies of the British Empire, 
the United States, Costa Rica, Liberia; French: Argentina, Bolivia, Brazil, Chile, 
Colombia, Ecuador, Egypt, France, Greece, Guatemala, Hayti, Luxemburg, 
Mexico, Monaco, Netherlands, Nicaragua, Panama, Paraguay, Russian Poland, 
Serbia, Turkey, Uruguay; German: Austria, Bulgaria, Denmark, Germany, Hun- 
gary, Italy, Japan, Norway, Peru, Portugal, Russia, San Salvador, Sweden, 
Switzerland, Venezuela; Intermediate between French and German: Belgium, 
Cuba, Honduras, Malta, Philippine Islands, Porto Rico, Spain. Among the 
changes which have taken place since, are the adoption of the Hague Regulation 
by Guatemala, Nicaragua, Paraguay, and Venezuela; and the important changes 
made in the German law by the laws regarding vis major, infra note 214, and 
in the French law by the Law of Feb. 8, 1922. BuLietin pes Lots (1922) 313. 
Poland has enacted laws for the. whole of its territory. Ordinance of Nov. 14, 
1924, DzreENNIK Ustaw RZECZYPOSPOLITEJ POLSKIEJ (1924) 926, in French transla- 
tion in ANNUAIRE DE LEGISLATION ETRANGERE (1924) 205; Ordinance of Dec. 14, 
1927, id. (1927) 318. 

100 Report of the Committee of Legal Experts, PREPARATORY DocuMENTs 6. 

101 LEAGUE OF NATIONS, UNIFICATION OF Laws RELATING TO Brits oF Ex- 
CHANGE AND Promissory Notes 46 e¢ seq. 
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Article 1 of the Geneva Uniform Law laying down formal requi- 
sites. It is expressly provided that the term “ bill of exchange ” 
must be inserted in the body of the instrument.**? The contrast 
with the common law liberality in regard to the formal requisites 
of a bill is significant.*** Indeed the note of the British Govern- 
ment in regard to the same article in the Hague Regulation 
characterized the requirement as “ needless and vexatious where 
the instrument conforms to the essential requisites of a bill.” *°* 
At the Hague Conferences, criticism was equally sharp from the 
delegates of France,’®** where a “ to order ” clause is sufficient,’°° 
and a reservation was inserted in the Convention of 1912 per- 
mitting national legislation to substitute the requirement “ to 
order ” for “bill of exchange.” *°*’ In the Geneva Conference, 
France renounced its opposition and the reservation was 
omitted.*°* In spite of its difference from Anglo-American con- 
ceptions, the requirement is a useful one for Continental condi- 
tions. In such countries the cheque has developed markedly 
different characteristics from the bill of exchange,*®® and legisla- 
tion frequently requires the use of the word “ cheque.” **° The 





102 This designation is required by art. 40 of the German Wechselordnung. 
It has been said to have been of utility in furnishing a ready designation when 
the remedy of imprisonment for debt was open to holders of bills of exchange 
in case of non-payment. See 4 Lyon-CaENn ET RENAULT, Op. cit. supra note 34, 
at 56; LoreNzEN, Conriict or Laws RELaTING TO Brits AND NoTES (1919) 24. 
It is generally required in countries of the German group. See 1 Mryer, WELT- 
WECHSELRECHT 137. It is not required by the French law. See 4 Lyon-CAakENn ET 
RENAULT, op. cit. supra note 34, at 56. 

103 See NEGOTIABLE INSTRUMENTS LAw § 10; Hibbs v. Brown, 190 N. Y. 167, 
82 N. E. 1108 (1907) ; BRANNAN, NEGOTIABLE INSTRUMENTS Law § 126. 

104 CONFERENCE DE LA Have, DocuMENTs (1912) 181. 

105 ACTES DE LA CONFERENCE DE LA HAyYE (1910) 29. 

106 4 Lyon-CAEN ET RENAULT, op. cit. supra note 34, at 56, 60 et seq. 

107 Hague Convention art. 2. 

108 Article 1 of Annex II to the Geneva Convention provides, however, that: 
“Each of the High Contracting Parties may stipulate that the obligation to in- 
sert in bills of exchange issued in its territory the term ‘bill of exchange’ as laid 
down in Article 1, 1 of the Uniform Law, shall not apply until six months after 
the entry into force of the present Convention.” 

109 This is apparent from the fact that the law relating to cheques has been 
subjected to separate treatment both by the Hague and Geneva Conferences. 

110 Germany, Law of March 11, 1908, par. 1, 1908 REICHSGESETZBLATT No. 71; 
Austria, Law of April 3, 1906, par. 1, 1906 REICHSGESETzBLATT No. 54; Japan, 
CommMerciaAL Cope art. 350. See 1 Meyer, Das WELTSCHECKRECHT (1913) 125. 
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insistence on the term “bill of exchange” serves to distinguish 
the two instruments more clearly.*” 

Equally striking is the insistence that the bill be dated, on 
pain of invalidity, whereas the Anglo-American rule does not con- 
tain this requirement and permits the holder to fill in the date when 
accidentally omitted, if maturity is governed by the date.*** The 
text requiring the bill of exchange to contain “ the name of the per- 
son to whom or to whose order payment is to be made,” seems to 
be unnecessarily rigid. The American Negotiable Instruments 
Law *“* and the British Bills of Exchange Act *** make it sufficient 
if the payee is indicated with reasonable certainty, and make 
express provision for bills payable to the holder of an office for 
the time being. The Geneva Conference “ preferred to leave it 
to the judges to decide whether the beneficiary was clearly enough 
identified ”; **° the possibility exists, however, that courts will 
feel themselves bound by the word “ name.” **° 

Among other differences in formal requisites between the 
Geneva Uniform Law and the American and British laws is to 
be noted the requirement in the former of a statement of the 
place where payment is to be made (Article 1 (5)). But in 
default of special mention, the place specified beside the name 
of the drawee (required by Article 1(7)) is deemed to be the 
place of payment (Article 2)."’ Neither the Negotiable In- 





111 Tt is significant that Sir Mackenzie Chalmers admitted the utility of this 
clause, LEaAGuE oF Nations, UNIFICATION OF LAws RELATING TO BILLs oF Ex- 
CHANGE AND Promissory NOTES Io1, in spite of the strong British protest at The 
Hague. The insertion of this clause at Geneva was called “a noteworthy advance 
in the direction of unification.” Report By THE DraFrtiInc COMMITTEE 4. 

112 NEGOTIABLE INSTRUMENTS LAw §§ 6(1), 13; Butts oF ExcHANGE ACT 
§§ 3(4a), 12. The overwhelming majority of states require the bill of exchange to 
be dated. 1 MErvER, WELTWECHSELRECHT (1909) 120 et seg.; France, CopE DE 
ComMERCE art. 110; Germany, WECHSELORDNUNG art. 4(6); Spain, Cépico DE 
Comercio art. 444(1). 

113 NEGOTIABLE INSTRUMENTS’ Law § 8. 

114 Brits oF ExcHAanceE Act § 7(1) (2). 

115 REPORT BY THE DRAFTING COMMITTEE 4. 

116 The word “name” is included in the German WECHSELORDNUNG art. 4(3). 
A designation of the payee as “ my wife,” “ my son Karl,” or “ the president of the 
Chamber of Commerce of Breslau,” is considered insufficient. See Straus, WECHSEL- 
ORDNUNG (12th ed. 1929) 51. 

117 The provision is similar to that of art. 4(8) of the German Wechselord- 
nung. See STauB, WECHSELORDNUNG 65; cf. French Cope pE COMMERCE art. IIo. 
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struments Law nor the Bills of Exchange Act contains parallel 
provisions. Article 1(2) of the Geneva Uniform Law requires 
“an unconditional order to pay a determinate sum of money.” 
The wording is similar to that of the Negotiable Instruments 
Law,'"* but no attempt is made to define further what constitutes 
an unconditional order.**’ 

Article 5 of the Geneva Uniform Law provides, as did the 
Hague Regulation,’*° that in a bill of exchange payable at sight 
or at a fixed period after sight, it may be stipulated that the 
sum payable shall bear interest. But whereas the Hague Regula- 
tion provided that in default of specification of the rate of 
interest, it should be five per cent, the Geneva Uniform Law states 
that the stipulation shall be deemed to be unwritten where the 
rate of interest is not specified.*** The refusal to allow a stipula- 
tion of interest in bills payable on or after a fixed date is to be 
explained by the fact that some Continental countries refuse to 
permit interest-bearing bills,’** and the provision here is in the 
nature of a compromise. Further, in the case of bills payable 
on or after a fixed period after date, the interest may be included 
in the sum payable. Again, the rigidity of these provisions as to 
interest is to be contrasted with the liberality of the common law 
rules.*** The provision of the Geneva Uniform Law that an 





118 NEGOTIABLE INSTRUMENTS LAW §1(2); Bitts oF ExcHANGE ActT § 3(1). 
The German Wechselordnung contains no express provision that the order must 
be unconditional, but it is held that a condition is contrary to the very nature 
of the bill of exchange. Reichsgericht, April 28, 1883, 9 ENTSCHEIDUNGEN DES 
REICHSGERICHTS IN ZIVILSACHEN IIS. 

119 See NEGOTIABLE INSTRUMENTS LAw §3; BriLts oF ExcHANGE Act § 3(3). 
The Geneva Uniform Law does not require the words “ value received” to appear 
in the instrument. This was formerly required by art. 110 of the French Code de 
Commerce, but was suppressed by the Law of Feb. 8, 1922. It is still required 
in some countries; e.g., Spanish Cép1co p—E CoMERCcIo art. 444(5). 

120 Article 5. 

121 Sir Mackenzie Chalmers had considered the five per cent provision of the 
Hague Regulation a convenient one, and had thought that it might, with ad- 
vantage, be incorporated in the English act. See CHALMERS, op. cit. supra note 
111, at 102. 

122 See 1 Meyer, WELTWECHSELRECHT 106. There is no provision regard- 
ing interest in the French law, but the insertion of an interest clause has been 
held not to make uncertain the sum payable. Cour de Cassation, Feb. 5, 1868, 
(1868) 1 Datitoz, Recuem PERIODIQUE DE JURISPRUDENCE 386. But cf. THALLER, 
TRAITE ELEMENTAIRE DE Droir CoMMERCIAL (7th ed. 1925) 831. 

128 The sum payable is a sum certain although it is to be paid with interest, 
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unauthorized agent putting his signature to a bill is bound as a 
party (Article 8) adopts a rule which the Negotiable Instruments 
Law had incorporated by implication,’** but which is not con- 
tained in the British Act. In addition the Geneva Uniform Law 
clarifies the position of the agent who pays, by providing that he 
acquires the same rights as the person for whom he purported to 
act (an addition to the Hague Regulation), and places a repre- 
sentative who has exceeded his powers in the same position as 
one who has acted without authority.’ 

Article 9 of the Geneva Uniform Law refuses to allow a stipula- 
tion on a bill “ releasing ” the drawer from the guarantee of pay- 
ment. Both the Negotiable Instruments Law’ and the British 
Act **” permit the drawer to insert an express stipulation negativ- 
ing or limiting his own liability to the holder. Nevertheless, 
Continental lawyers consider bills drawn without recourse to be 
contrary to the very essence of bills of exchange,’** and indeed, 





under NEGOTIABLE INSTRUMENTS Law §2(1), and Bruits oF ExcHANGE AcT 
§ 91a). Where no rate is stated the legal rate is implied. Chelsea Exchange 
Bank v. Warner, 202 App. Div. 499, 195 N. Y. Supp. 419 (1922); Hornstein v. 
Cifuno, 86 Neb. 103, 125 N. W. 136 (1910). In England, when no rate is ex- 
pressed five per cent is understood. See CHaLMers, Bitts oF EXcHANGE (oth ed. 
1927) 32. 

124 Section 20 of the Negotiable Instruments Law reads in part: “ Where 
the instrument contains or a person adds to his signature words indicating that 
he signs for or on behalf of a principal, or in a representative capacity, he is 
not liable on the instrument if he was duly authorized.” The words “if he was 
duly authorized” are not in the English act. For the earlier conflicting views 
as to their effect, see BRANNAN, NEGOTIABLE INSTRUMENTS LAW 163 et seg. See 
also Austin, Nichols & Co. v. Gross, 98 Conn. 782, 120 Atl. 596 (1923); New 
Georgia Nat. Bank v. Lippmann, 249 N. Y. 307, 164 N. E. 108 (1928). The pro- 
vision of the Geneva Uniform Law is an almost literal repetition of art. 95 of the 
German Wechselordnung. See STaAuB, WECHSELORDNUNG 373 et seg. It is con- 
tained in few other laws. See 1 MEYER, WELTWECHSELRECHT 67. 

125 This is interpreted to mean that an agent empowered to make an instru- 
ment for a certain sum, who makes one for a larger amount, is liable on the 
instrument for the whole sum expressed to be payable and not merely for the 
difference between this and the authorized amount. Report By THE DRAFTING 
CoMMITTEE 6. 

126 NEGOTIABLE INSTRUMENTS Law § 61. 

127 Birts oF EXcHANGE Act § 16(1). For the common law rule, cf. Goupy v. 
Harden, 7 Taunt. 163 (1816); Rice v. Stearns, 3 Mass. 224 (1807). 

128 REPORT BY THE DraFTInc COMMITTEE 6. But compare the proposal of 
F. de Nagy at the Hague Conference of 1912. 1 ACTES DE LA CONFERENCE DE LA 
HAYE 22. 
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the Netherlands government, in proposing that a stipulation re- 
leasing the drawer from guarantee of payment should be re- 
spected, stated that such an instrument would then cease to be a 
bill of exchange.’*® The drawer is, however, permitted to release 
himself from guaranteeing acceptance; **° and Article 15 of the 
Uniform Law has the effect of permitting endorsement without 
recourse.*** 

The Hague Regulation contained no provision relating to in- 
struments issued in blank, or to incomplete instruments. Arti- 
cle 10 of the Geneva Uniform Law provides that when blanks are 
filled in otherwise than in accordance with the agreements entered 
into, the non-observance of such agreements may not be set 
up against a holder acquiring the bill in good faith and without 
gross negligence.*** The detailed rules of the Negotiable Instru- 





129 PREPARATORY DOCUMENTS 53. 

130 The Government of Czechoslovakia had protested against this provision 
before the Geneva Conference met. PREPARATORY DOCUMENTS 53. 

181 The German Wechselordnung provides simply that “the drawer of a bill 
of exchange is liable for its acceptance and payment” (art. 8). It is held under 
this section that this liability can not be excluded. See Staus, WECHSELORDNUNG 
84. Conflict exists as to whether a stipulation excluding such liability renders the 
bill void or is merely to be regarded as not written. Reichsgericht, Dec. 4, 1886, 
18 REICHSGERICHTSENTSCHEIDUNGEN IN ZIVILSACHEN 114; Reichsgericht, Sept. 26, 
1896, 37 id. 145. Article 14 of the Wechselordnung expressly permits endorse- 
ment without recourse. Under the French law a bill may be drawn without 
recourse, but the drawer is relieved from paying only if he has furnished cover 
to the drawee. Endorsement without recourse relieves the endorser in all 
cases. Cour de Cassation, Feb. 3, 1885, (1885) 1 Dattoz, Recvem PERIODIQUE DE 
JURISPRUDENCE 364; 4 Lyon-CAEN ET RENAULT, Op. cit. supra note 34, at 99; 
see 1 MEYER, WELTWECHSELRECHT 170. 

132 “The Conference thought it expedient to recognize incomplete instru- 
ments and instruments in blank and to establish rules determining their value 
as bills of exchange. Although certain countries do not use this type of security, 
in many others it is employed as a useful instrument for purposes of credit and 
guarantee. It thus appeared necessary to establish legislative rules applicable 
to this particular institution in order to eliminate as far as possible any draw- 
backs to which it might give rise.’ Report sy THE Drartinc COMMITTEE 7. 
However, art. 3 of Annex II to the Geneva Convention provides: “ Each of the 
High Contracting Parties reserves the right not to embody Article 10 of the 
Uniform Law in its national law.” 

Instruments delivered in blank are not mentioned in the German Wechselord- 
nung. Nevertheless they play a highly important réle in commerce. See Gaupp- 
Wacner, BLANKOWECHSEL UND BLANKOAKZEPT (1898); RoseNporFF, Das WecH- 
SELBLANKETT (1899). On the French law, see 4 Lyon-CarEn Et RENAULT, OP. cit. 
supra note 34, at 62. 
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ments Law as to when blanks may be filled *** find no parallel in 
the Geneva Uniform Law, nor is there any provision regarding 
completion and negotiation of undelivered incomplete instru- 
ments.*** 

A further departure from the Hague Regulation is the provision 
in Article 12 that an endorsement “to bearer ” is equivalent to 
an endorsement in blank. The Hague Regulation had made en- 
dorsements “ to bearer ” void,**° although endorsements in blank 
were permitted and operated to make a bill payable to bearer.*** 
The Geneva Uniform Law also changes the Hague Regulation 
in providing that an endorsement consisting merely of a signature 
must be on the back of the bill to be valid.**” The desire was to 
prevent the endorsement from being confused with other ex- 
change entries (aval, acceptance); the result is to relieve a care- 
less endorser from liability on the bill and to throw on the 





133 NEGOTIABLE INSTRUMENTS LAw §14; Butts oF EXCHANGE AcT § 20. 

134 NEGOTIABLE INSTRUMENTS Law §15. There is no parallel provision in the 
Bills of Exchange Act. 

135 Hague Regulation, art. 10. 

136 Hague Regulation, art. 13. “ This change was made with the desire to 
give effect as liberally as possible to the clauses contained in the bill of exchange 
and in consideration of the fact that, in practise, blank endorsements enable the 
instrument to circulate almost as though it were a bearer security. This provision 
has the further advantage of bringing the Uniform Law into closer accord with 
the English law on this point.” Report By THE Drartinc CommiTrTeE 7. In fact 
neither the American nor the British law makes specific provision for endorsemehts 
to bearer. It is provided merely that an endorsement in blank operates to make 
the instrument payable to bearer. NEGOTIABLE INSTRUMENTS LAw § 34; BILLs oF 
ExcHance Act § 34(1). CHALMERS, op. cit. supra note 111, at 102, considers 
the provision of the Hague Regulation unnecessary because “ an endorsement to 
bearer appears to be nothing more than an endorsement in blank written out in 
full.” This disregards the fact that in various Continental countries an endorse- 
ment to bearer is considered to make the instrument henceforth bearer paper and 
not subject to special endorsement. See 1 Meyer, WELTWECHSELRECHT 181. In 
many of the countries where bills of exchange are not permitted to be made 
payable to bearer, endorsements to bearer are also not allowed. See Staus, WecH- 
SELORDNUNG 50. But since neither the Hague Regulation nor the Geneva Uni- 
form Law contains any reference to instruments expressed payable to bearer, 
there was no reason for a prohibition of endorsements to bearer; the point was 
made by F. V. N. Beichmann in the Hague Conference of 1912, 2 ACTES DE LA 
ConFERENCE DE LA Have 15. 

137 Article 13. The same provision is made in art. 12 of the German Wech- 
selordnung. The French Law of Feb. 8, 1922, which permitted endorsements in 
blank to operate as complete endorsements, makes no provision in regard to place. 
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transferee the burden of seeing that the signature is properly 
placed. The provision of the Negotiable Instruments Law,'** 
treating as an endorsement a signature so placed on the instru- 
ment that it is not clear in what capacity the person intended to 
sign, seems preferable. 

The most striking conflict between the Anglo-American and 
Continental systems is presented by Article 16 of the Geneva 
Uniform Law,** under which a holder acquiring an instrument 
in good faith and without gross negligence by an uninterrupted 
series of endorsements has good title even though the instrument 
was lost or stolen and one of the signatures forged. The Anglo- 
American rule provides that a forged signature is wholly inopera- 
tive, and the person paying the instrument has the burden of 
examining the genuineness of endorsements.**° The provision of 
Article 16 is general in Continental laws,*** and is supported on 
the ground that it tends toward freedom of circulation. Anglo- 
American criticism has pointed out that bills are frequently lost 
in the mails where no amount of care can prevent their loss, and 
to throw the burden on the maker of the instrument is a greater 
hindrance to commerce, since it would tend to restrict the is- 
suance of bills.‘** Since bills are issued and circulated in coun- 
tries operating under both systems and since neither the protago- 
nists of one theory nor the other have brought forward statistical 
evidence of the deleterious effect of the contrary rule, there seems 
little reason to choose between the two. In England, the incon- 
veniences arising from the conflict are obviated to a large extent 





188 NEGOTIABLE INSTRUMENTS LAw §§17(6), 63; cf. Butts oF ExcHANGE AcT 
§ 56. 

189 See also the discussion of art. 40 of the Geneva Uniform Law, infra p. 360. 

140 NEGOTIABLE INSTRUMENTS Law § 23; Bitts oF ExcHaNceE Act § 24. The 
English act, § 60, makes an exception in regard to bills drawn on bankers. 

141 See 1 Meyer, WELTWECHSELRECHT 268 et seg. The typical provision is 
art. 36 of the German Wechselordnung. See Staus, WECHSELORDNUNG 152 et seq. 
The French law distinguishes between payment before or at maturity. “ Whoever 
pays a bill of exchange before its maturity is responsible for the validity of the 
payment.” Cope pe Commence art. 144. “ Whoever pays a bill of exchange at 
its maturity without opposition is presumed to be validly discharged.” Jd. art. 
145. See 4 Lvon-Caen ET RENAULT, OP. cit. supra note 34, at 265 et seq. 

142 Sir Mackenzie Chalmers, in Leacue or Nations, UNIFICATION oF LAWS 
RELATING TO Bitts oF EXCHANGE AND Promissory Notes 103; INTER-AMERICAN 
Hicu Commission, op. cit. supra note 81, at 24. 
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by the rule of Embiricos v. Anglo-Austrian Bank,'** under which 
a title acquired under a forged endorsement in a country per- 
mitting such acquisition of title will be recognized by English 
courts. 

The article of the Hague Regulation *** regarding the effect of 
restrictive endorsements is reproduced in Article 18 of the Geneva 
Uniform Law, with an additional provision that the mandate 
contained in an endorsement by procuration does not terminate 
by reason of the death of the party giving the mandate or by 
reason of his becoming legally incapable.**° The failure of the 
Anglo-American acts to make any exception here from the 
common law rule regarding revocation of agency by death or 
insanity **° may be defended on the ground that it is not too 
much to expect a transferee to inquire as to the existence of the 
principal when the words “ per procuration ” appear on the bill. 
On the other hand, since the authority of the agent is limited to 
the single instrument in question, the interest in free circulation 
of negotiable instruments may well justify a departure from the 
general rule. 

Special provision is made in Article 19 of the Geneva Uniform 
Law for endorsement by way of pledge. This consists of an 
endorsement containing the statement “ value in security,” valeur 
en garantie, or “ value in pledge,” valeur en gage. This form of 
endorsement is borrowed from the French law **’ and exists in 
few other codes.*** It is useful in that it protects the pledgor 































143 [1905] 1 K. B. 677. See also Wylie v. Speyer, 62 How. Pr. 107 (N. Y. 
1881) ; Caras v. Thalmann, 138 App. Div. 297, 157 N. Y. Supp. 97 (1910) ; Loren- 
ZEN, Op. cit. supra note 102, at 137 et seq. 

144 Hague Regulation art. 16. 

145 Tt is to be noted that this refers not to the signature “ per procuration ” 
by the agent in exercise of a mandate already conferred, but to the signature by 
the principal on the bill conferring the mandate on the agent. 

146 Bowsteap, AGENCY (7th ed. 1924) 462; cf. Moore v. Hall, 48 Mich. 143, 11 
N. W. 844 (1882). 

147 Cope DE COMMERCE art. 91; see 4 Lyon-Caken eT RENAULT, op. cit. supra 
note 34, at 154 et seg. Such endorsement is frequently called endossement pigno- 
ratif. It is also provided for in the Italian Copice pt Commenrcio art. 259. See 
Supino, Detta CAMBIALE E DELL’ ASSEGNO BANCARIO (1923) 120. 

148 Under the German law bills of exchange may be pledged by mere agree- 


ment, German Civit Cope par. 1292, or by an ordinary endorsement. 
WECHSELORDNUNG 34. 
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against the pledgee, since a subsequent endorsement by the latter 
has the effect only of an endorsement by an agent. An attempt 
was made at the Geneva Conference to give the pledgee unlimited 
power to make an ordinary endorsement in order to allow him 
to realize on his security.**° Had this succeeded, the result would 
have been to reduce the whole provision to a superfluity. If the 
pledgee desires a security on which he can realize he can always 
demand an ordinary endorsement to him. 

The Hague Regulation provided that bills of exchange payable 
at a fixed period after sight must be presented for acceptance 
within six months after their date, the drawer being permitted to 
abridge or extend this period.’ Article 23 of the Geneva Uni- 
form Law adopts the same principle but extends the period for 
presentment to one year. This is in accordance with the observa- 
tions of the British delegate at the Hague Conference of 1912, 
who objected that six months was too short for bills circulating in 
different continents.*** The Negotiable Instruments Law *** and 
the Bills of Exchange Act** require sight bills to be presented 
for acceptance or negotiated within a reasonable time, to charge 
the drawer and endorsers. The provision of the Geneva Uniform 
Law has the advantage of definiteness, though a year seems a 
long period where holder and drawee are in the same community. 

Article 25 of the Geneva Uniform Law requires an acceptance 
to be written on the bill, thus departing from the anomalous 
American rule permitting extrinsic acceptance.*** The incorpora- 
tion of the latter in the Negotiable Instruments Law has repeatedly 
been criticized,’ and the rule of the Geneva Uniform Law is 
clearly preferable. A liberal departure from many Continental 
codes permits acceptance by simple signature of the acceptor, 
though to prevent confusion with endorsement it is provided that 
such acceptance must be on the face of the bill.**® 





149 ReporT BY THE DraFrinG COMMITTEE 9. 

150 Hague Regulation art. 22. 

151 CONFERENCE DE LA Have, DocuMENTs (1912) 183. 

152 NEGOTIABLE INSTRUMENTS Law § 144. 

153 Brrrs oF ExcHANGE Act § 40. 

154 NEGOTIABLE INSTRUMENTS LAW §§ 134, 135. 

155 See, e.g., BRANNAN, NEGOTIABLE INSTRUMENTS LAw 830. 

156 GenevA UnirorM Law art. 25. For a discussion of the stricter provi- 
sions of several codes, see 1 MEYER, WELTWECHSELRECHT 209 et seq. 
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The obligation on the holder to take a partial acceptance, in- 
corporated in the Hague Regulation,’ is repeated by Article 26 
of the Geneva Uniform Law. From the point of view of the 
holder, the Anglo-American rule which gives the holder an option 
to accept or reject a partial acceptance *®* is clearly preferable. 
The argument which prevailed in the Geneva Conference was 
based on the necessity of considering the interests of the prior 
parties who would be discharged to the extent of the partial ac- 
ceptance.**® The reasoning appears curious when it is noted that 
the same article further provides that an acceptance qualified in 
any other way operates as a refusal to accept. Under the rule of 
the Negotiable Instruments Law, the holder has an option to ac- 
cept or reject a qualified acceptance, but if he does accept it prior 
parties are discharged unless they expressly authorized or subse- 
quently ratify the taking of the acceptance.*®° 

The Anglo-American rule that acceptance means an acceptance 
completed by delivery or notification ** is adopted in Article 29 
of the Geneva Uniform Law, which provides that a drawee may 
cancel his acceptance before delivery, though he is liable to 
parties whom he has notified of the acceptance in writing.” A 
presumption is added which may be of some utility in practice, 





157 Hague Regulation art. 25. 
158 NEGOTIABLE INSTRUMENTS LAW § 142; Bitts oF ExcHANcE Act § 44. 

159 REPORT BY THE DRAFTING COMMITTEE 11. The provision of the Geneva 
Uniform Law is a reproduction of art. 22 of the German Wechselordnung. A 
similar rule is contained in art. 124 of the French Code de Commerce. See also 
1 MEYER, WELTWECHSELRECHT 220 et seq. 

160 NEGOTIABLE INSTRUMENTS LAW § 142; Bits oF ExcHANGE AcT § 44. 

161 NEGOTIABLE INSTRUMENTS LAW §191; Butts oF ExcHANce Act §§ 2, 
21(1). Professor Lorenzen states that under the Hague Regulation “all other 
contracts on the instrument will likewise probably be deemed revocable until de- 
livery.” LORENZEN, op. cit. supra note 102, at 27. 

162 The German Wechselordnung, art. 21, provides that an acceptance once 
given can not be withdrawn. The Italian Codice di Commercio, art. 265, per- 
mits withdrawal until delivery. An intermediate point of view is that of the 
Portuguese Codigo Commercial, art. 288(3), which permits withdrawal within 
24 hours after signing. The French law contains no express provision, and the 
result has been some conflict of authority. See 4 Lyon-Caren ET RENAULT, Of. cit. 
supra note 34, at 210; THALLER, TratTE pE Drorr CommerciaL (7th ed. 1925) 
846. See also Trib. comm. de la Seine, Oct. 3, 1876, Le Droit, Oct. 26, 1876; Cour 


d’Appel de Paris, Nov. 30, 1891, (1892) 2 Datitoz, REcUEIL PERIODIQUE DE JURIS- 
PRUDENCE 94. 
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that, in the absence of proof to the contrary, a cancelled ac- 
ceptance is deemed to have taken place before delivery. 

Three articles of the Geneva Uniform Law’*® deal with the 
aval, or responsibility as a surety, a form of undertaking unknown 
to Anglo-American legislation.*°* The Hague Regulation *® on 
this point is in general reproduced, and notably the reservation 
whereby a state party to the Convention may prescribe that an 
aval may be given in its territory by a separate document.** The 
most significant change permits an aval for part of the amount of 
the bill on the analogy to partial acceptance. 

The rigidity of the system of the Geneva Uniform Law, as 
compared with Anglo-American legislation, is indicated by Arti- 
cle 33 of the Geneva Uniform Law, which provides that a bill of 
exchange may be drawn payable at sight, at a fixed period after 
sight, at a fixed period after date, or at a fixed date. Bills of 
exchange at other maturities or payable by instalments are null 





163 GENEVA UNIFORM Law art. 30-32. 

164 For typical provisions regarding the aval, see German WECHSELORDNUNG 
art. 81; French Cope p—E ComMMERcE arts. 141, 142; Italian Copice pr Com- 
MERCIO arts. 130-32. It is recognized in all Latin-American countries. INTER- 
American Hich ComMMIssIoN, op. cit. supra note 81, at 42. Under § 56 of the 
Bills of Exchange Act, “ where a person signs a bill otherwise than as drawer or 
acceptor, he thereby incurs the liabilities of an endorser to a holder in due course.” 
See Jenkins & Sons v. McCoomber, [1898] 2 Q. B. 168; Steele v. McKinlay, 5 App. 
Cas. 754, 772 (1880) ; McDonald & Co. v. Nash & Co., [1924] A. C. 625; CAMPBELL, 
Cases oN Brits AND Notes (1929) 241, n.4; cf. NEGOTIABLE INSTRUMENTS LAW 
$§ 63, 64; Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 N. E. 682 
(1908) ; see ANGELONI, LA NATURA GIURIDICA DELL’AVALLO (1910) ; 1 MEYER, WELT- 
WECHSELRECHT 32. 

165 Hague Regulation arts. 29-31. 

166 “ By way of derogation from Article 31, paragraph 1, of the Uniform Law, 
each of the High Contracting Parties shall have the right to decide that an aval 
may be given in its territory by a separate instrument specifying the place in which 
the instrument has been executed.” Geneva Convention, Annex II, art. 4. Aval 
by separate instrument is permitted by art. 142(1) of the French Code de Com- 
merce. “This usage is explained by this reason that the aval implies a certain 
doubt in the solvency of the one for whom it is given and that it is often desired 
in consequence, to dissimulate it from the public in the interest of this person.” 
4 Lyon-CaEn ET RENAULT, Op. cit. supra note 34, at 238. “The [Geneva] Con- 
ference was unwilling that a rule on this matter should appear in the Uniform 
Law, being of opinion that aval by separate instrument . . . does not come within 
the scope of an exchange obligation, is not accepted in many countries, and, lastly, 
has not stood the test of adequate experience.” Report spy Drartinc CoMMIT- 
TEE 27. 
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and void. Under the Negotiable Instruments Law bills may be 
drawn payable on demand or at a fixed or determinable future 
time or by stated instalments.**’ The provision of the Geneva 
Uniform Law that bills of other maturities than those set forth 
are null and void seems unnecessarily drastic.*°*° The Anglo- 
American rule that instruments payable on a contingency, while 
not negotiable,**° may operate as ordinary assignments would 
have seemed sufficient. 

Article 38 of the Geneva Uniform Law reproduces the much 
debated Article 37 of the Hague Regulation providing that the 
holder must present a bill for payment either on the day on 
which it is payable or on one of the two business days which 
follow. The Anglo-American law’ and that of many other 
countries *"* requires presentment for payment on the day of 
maturity. Certainly it would seem that the drawer and the en- 
dorsers are entitled to prompt notice if the bill is not paid on 
the day of maturity, in order that they may take steps to protect 
their interests. It has been shown that as many as five days may 
elapse between the date of maturity and the time of payment 
under the rule adopted at Geneva.’ The Geneva Conference 
preserved the reservation permitting states parties to the Con- 
vention to retain provisions in their laws stipulating that bills 
must be presented on the actual day of maturity.*%* While no 
country will be required to make an undesirable change in its 
laws, it seems unfortunate that uniformity could not be secured 
on the abolition of a rule which is so lax. 





167 NEGOTIABLE INSTRUMENTS Law §§ 1(3), 2(2)(3), 4; Butts oF EXCHANGE 
Act §§ 3(1), 9(1), 11. See Chafee, Acceleration Provisions in Time Paper (1919) 
32 Harv. L. Rev. 747. The provisions of the German Wechselordnung, art. 4(4), 
are the same as those of the Geneva Uniform Law except that bills may also be 
drawn payable at a fair. The former Prussian law permitted bills payable at a 
fixed period after the occurrence of an event which was certain to happen though 
the time of its occurrence be uncertain. Prussian Allgemeines Landrecht par. 774, 
II, 8. This is permitted by the NecoriaBLeE INstruMENTS LAw §4(3). See 
French CopE pE CoMMERCE art. 110(6) ; 1 MEYER, WELTWECHSELRECHT 122, 126. 

168 The German law is the same. See StauB, WECHSELORDNUNG 54. Similarly 
the French law. See 4 Lyon-CarEn Et RENAULT, OP. cit. supra note 34, at 245. 

169 NEGOTIABLE INSTRUMENTS Law § 4; Brtts oF ExcHANGcE Act § 11. 

170 NEGOTIABLE INSTRUMENTS LAw § 71; BrLt~ts oF EXcHANGE AcT § 45(1). 

171 See 1 MEYER, WELTWECHSELRECHT 274 ef seq. 

172 Sir Mackenzie Chalmers, in Leacue or NATIONS, op. cit. supra note 111, 
at 105. 173 GENEVA CONVENTION, Annex II, art. 5. 
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The Geneva Uniform Law provides in Article 39 that the 
holder of a bill may not refuse partial payment.’ This provision 
was vigorously opposed both at The Hague **° and at Geneva,’ 
and in both cases the chief argument in its favor was, apparently, 
that if partial acceptances were allowed consistency required 
the allowance of partial payment. The possibility that a drawee 
would omit to pay a small part of the amount due, with the hope 
that the holder would not care to take the trouble to sue for a 
trifling sum, has been frequently pointed out.**’ The Hague Con- 
vention contained a reservation permitting states to provide that 
holders had an option either to take or to refuse partial pay- 
ment.’”* But the provision as to compulsory partial acceptance 
had not been made subject to any reservation, and the Geneva 
Convention abolishes the reservation also in regard to partial 
payment, apparently in order to secure consistency. 

An irreconcilable conflict between the Continental and Ameri- 
can rules appears in Article 40 of the Geneva Uniform Law,*” 
by which a drawee paying a bill is bound to verify the regularity 
of the series of endorsements, but not the signature of the en- 


dorsers. Under the Negotiable Instruments Law the payer of 
an instrument must ascertain the genuineness of all signatures and 
the capacity to sign of all the subscribers.**® The English Act pro- 





174 The civil law generally provides that a creditor is not obliged to accept 
an offer of partial payment from the debtor. German Civi Cope par. 266; 
French Cope Civm art. 1244; Italian Copice Civme art. 1246; Spanish Cdpico 
Civiz art. 1169. But special exceptions are frequent requiring the holder of a bill 
of exchange to accept partial payment. German WECHSELORDNUNG art. 38; 
Italian CopicE pt CoMMERCIO art. 292. The French law is doubtful, art. 156 of the 
Code de Commerce not being sufficiently clear. See 4 Lyon-Caen ET RENAULT, 
op. cit. supra note 34, at 280 et seq. The Spanish Codigo de Comercio art. 494 
permits no exception to the civil law rule. The American and British laws con- 
tain no provisions as to whether the holder must accept partial payment. 
CHALMERS, Britis oF EXCHANGE (9th ed. 1927) 235, states, “ this is clearly not the 
English law.” 

175 ACTES DE LA CONFERENCE DE LA HAYE (1910) 317. 

176 REPORT BY THE DRAFTING COMMITTEE 14. 

177 See Paul Ernest Picard in Actes pE LA CONFERENCE DA LA HAYE (1910) 3173; 
Sir Mackenzie Chalmers, in LEacuE oF NATIons, op. cit. supra note 111, at 105. 

178 Hague Convention art. 8. 

179 See also the discussion of art. 16, supra p. 354. 

180 NEGOTIABLE INSTRUMENTS LAw § 23; BiLts oF ExcHance Act § 24. For 
the Continental law, see note 141, supra. 
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vides a compromise in that an exception is made to the common 
law rule in regard to checks and other demand drafts on bank- 
ers.*** It has been urged that the American rule is the only one 
which can assure the fullest development of the use of negotiable 
instruments in commerce, since the drawer and endorsers are 
afforded full protection against subsequent forgery.’** Against 
this can be placed the argument that it is impossible for the payer 
to know all the persons who have signed the instrument, whereas 
the person presenting the bill for payment may well assume the 
burden of the genuineness of the endorsements. Every per- 
son purchasing a bill gets a warranty of the genuineness of all 
previous endorsements and should know the person from whom 
he receives it. It was thought in the Geneva Conference that 
the only way to make bills of exchange reliable instruments 
of credit was to relieve the payer of all necessity of investigating 
the title of the holder.*** Indeed, an extremely wide interpreta- 
tion was placed on Article 40 to the effect that the drawee may 
not refuse payment even when he has some doubt concerning 
the holder’s proper title; “the bill should only be refusable 
when the drawee has in his possession such convincing evidence 
of the holder’s lack of title that he can no longer entertain any 
serious doubts on the subject.” *** 

Article 41 of the Geneva Uniform Law permits bills to be 
drawn payable in currency other than that of the place of pay- 
ment, and the sum may be paid in the currency of the country 
according to its value on the date of maturity. The principle 
seems an eminently sound one and of real value in foreign trade. 
The provision of the Negotiable Instruments Law that the 
instrument must be payable “in money” ** has given rise to 
interesting conflicts of opinion as to whether instruments pay- 
able in currency other than that of the place of payment are 
negotiable.**® Under the English law a bill may be drawn pay- 














181 Birrs oF ExcHANGE Act § 60. 

182 INTER-AMERICAN HicH CoMMISSION, op. cit. supra note 81, at 54. 

183 REPORT BY THE DRAFTING COMMITTEE 15. 

184 Jbid. 

185 NEGOTIABLE INSTRUMENTS LAw § 1(2). 

186 See Brown v. Perera, 182 App. Div. 922, 176 N. Y. Supp. 215 (1918); 
Oliphant, The Theory of Money in the Law of Negotiable Instruments (1920) 
29 YALE L. J. 606; Perkins, May a Promissory Note be Payable in Foreign Money 
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able in England in foreign currency, but the amount due is pay- 
able in English money, calculated according to the rate of ex- 
change for sight drafts at the place of payment on the day the 
bill is payable.*** Article 41 of the Geneva Uniform Law also 
contains useful rules for calculating the rate of exchange.’* 

Provision is made in Article 42 of the Geneva Uniform Law 
for payment into court by a debtor of the amount due on a bill 
where it is not presented for payment within the time fixed. 
Whether this device will prove to be of utility is open to doubt. 
There seems to be no reason for a drawee to resort to this and 
he would probably prefer to keep the money until the holder 
asks for it.** 

Article 43 of the Geneva Uniform Law presents departures 
from both Continental and Anglo-American rules. An immediate 
right of recourse is given if acceptance is refused before maturity. 
This is in accord with the American law,’®° whereas under Con- 
tinental codes when the bill is dishonored by non-acceptance, the 
holder may require the drawer and endorsers to guarantee pay- 
ment including expenses or to deposit the amount due.*** Further, 





(1920) 5 Iowa L. BULL. 209; BRANNAN, Op. cit. supra note 26, at 71. See also Car- 
roll, Drafts Payable Abroad in Dollars (1925) 20 Itt. L. Rev. 193. 

187 Brrrs or ExcHaNncE Act § 72(4); see Cohn v. Boulken, 36 T. L. R. 767 
(1920). Under the German law bills may be made payable in foreign currency, 
but the payee may pay in money current at the place of payment provided 
the drawer had not expressly stipulated otherwise. 'WECHSELORDNUNG art. 37; 
Staus, WECHSELORDNUNG 163. Under art. 143 of the French Code de Commerce 
payment must be made in the currency indicated. See 4 Lyon-CAEn, op. cit. supra 
note 34, at 276. 

188 Article 7 of Annex II to the Geneva Convention provides: “ Each of the 
High Contracting Parties shall have the right, if it deems fit, in exceptional cir- 
cumstances connected with the rate of exchange in such state, to derogate from 
the stipulation contained in Article 4i for effective payment in foreign currency 
as regards bills of exchange payable in its territory. The above rule may also 
be applied as regards the issue in the national territory of bills of exchange payable 
in foreign currencies.” 

189 Provision for deposit with a court is made in art. 40 of the German Wech- 
selordnung. The debtor is not obliged to deposit, and should he fail to do so, 
no disadvantages accrue to him. See Staus, WECHSELORDNUNG 169. Similar pro- 
visions are contained in practically all Continental codes. See 1 MEryER, WELT- 
WECHSELRECHT 306 et seq. 

190 NEGOTIABLE INSTRUMENTS Law § 151; BiLts or ExcHanceE Act § 43(2). 

191 German WECHSELORDNUNG art. 25; French CopE pE COMMERCE art. 120; 
Spanish Cépico pE Comercio art. 481(1). See 1 MryYER, WELTWECHSELRECHT 
464 et seq. 
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immediate right of recourse is given by the Geneva Uniform Law 
when the drawee before acceptance goes into bankruptcy, or sus- 
pends payment, or when levy of execution against him has been 
without result. The Anglo-American Acts provide for protest in 
case of insolvency before acceptance, but this is merely in order to 
allow the bill to be accepted for honor, and the right of recourse 
is suspended until maturity.** Although the provision of the 
Geneva Uniform Law is a decided strengthening of the holder’s 
security, it seems a handicap on prior parties to compel them to 
take up the bill before maturity because of the happening of an 
event over which they had no control.**”* 

Under Article 44 of the Geneva Uniform Law all bills must be 
protested in case of dishonor. Anglo-American Acts require pro- 
test only in case of foreign bills.**%* While the formality of protest 
is cumbersome and antiquated, it exists in some form in all 
countries,** and its abolition could hardly be expected in an in- 
ternational instrument. A sight bill need not be protested if 
payment is refused, but may be presented for payment again 
before the expiration of the twelve-months period provided in 
Article 34."°° Under Article 45, the holder of the bill must give 


notice of dishonor to his immediate endorser and to the drawer, 





192 NEGOTIABLE INSTRUMENTS Law § 158; Butts oF ExcHANGE Act § 51(5) ; 
see CHALMERS, OP. cit. supra note 174, at 202. Under art. 29 of the German Wech- 
selordnung, in case of bankruptcy, suspension of payment by, or unsatisfied levy 
of execution against the acceptor, the holder may demand deposit of security from 
the endorsers. See Staus, WECHSELORDNUNG 143. Similar is art. 315 of the 
Italian Codice di Commercio. Under art. 163 of the French Code de Commerce an 
immediate right of recourse accrues, but under art. 444, Code de Commerce, the 
holder may also demand security. See 4 Lyon-CaEn ET RENAULT, OP. cit. supra 
note 34, at 225. 

193 Article 10 of Annex II to the Geneva Convention reserves it to the legisla- 
tion of each of the High Contracting Parties to determine the exact legal situa- 
tion referred to in art. 43, Nos. 2, 3; z.e., bankruptcy, stoppage of payment, levy 
of execution without result. 

194 NEGOTIABLE INSTRUMENTS LAw § 118; Bits oF ExcHANGE Act § 51(1) (2). 

195 German WECHSELORDNUNG arts. 87-90; French CopE pE COMMERCE arts. 
173-76; Italian Copice pt ComMERCcIO art. 303-13; Spanish Cép1co pE CoMERCIO 
arts. 502-10; see 1 MEYER, WELTWECHSELRECHT 310 et seq. 

196 Under arts. 19 and 20 of the German Wechselordnung the period of protest 
on a bill payable after sight is two years, and the bill may be presented at any 
time within this period. Article 160 of the French Code de Commerce sets up 
various periods from three months to one year, depending on where the bill is 
drawn and payable, 
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and every endorser must, within two days after receiving notice, 
notify his endorser of the notice he has received, and so on 
through the series until the drawer is reached. Under the 
Negotiable Instruments Law, notice must be given to the 
drawer and all endorsers,*’ and the endorsers are under no duty 
to give notice except that they lose their right of recourse against 
an endorser whom the holder has failed to notify unless they 
themselves have given notice.*** It is to be noted, however, that 
under the Geneva Uniform Law a failure by an endorser to give 
notice does not result in a loss of the right of recourse, but sub- 
jects the person failing to give notice to an action for damages 
caused by his negligence.*®° 

In calculating the amount recoverable by a holder exercising 
his right of recourse, the Hague Regulation had included a com- 
mission of one sixth of one per cent.” This is now omitted from 
Article 48 of the Geneva Uniform Law, since this commission is 
not a matter of general practice.” No such provision appears 
in Anglo-American legislation. A possible reservation (Article 
14 of Annex II to the Convention) permits the subject to be dealt 
with by national legislation. Contrary to the Anglo-American 
Acts which provide that on dishonor by non-acceptance the 
holder can recover the amount of the bill,”°? the Geneva Uniform 
Law provides that when right of recourse is exercised before 





197 NEGOTIABLE INSTRUMENTS Law §§ 89, 92, 93; BILLS or ExcHANGE Act § 48. 
See the cases cited in CAMPBELL, CASES ON BILLs AND NOTEs 992, n.2. 

198 NEGOTIABLE INSTRUMENTS Law 8§ 89, 90; Bits oF ExcHANGE Act §§ 48, 49. 

199 The provisions of the German law regarding protest are essentially the 
same as those of the Geneva Uniform Law. WeEcHSELORDNUNG art. 45. So also, 
Italian CopicE p1 Commenrcio art. 317. The French law is different; if the holder 
desires to exercise his right of recourse against the one immediately liable, he 
must notify him of the protest and commence action within fifteen days, with 
certain additional days for a party domiciled at a distance. CopE p—E COMMERCE 
art. 165. If he desires to exercise his right of recourse collectively against all 
persons liable, he must notify all, and each endorser has the same period to notify 
and commence suit against his endorsers. Jd., art. 167. The effect then is to 
establish a short period of prescription for the exercise of the right of recourse. 
See 4 Lyon-CaEn ET RENAULT, OP. cit. supra note 34, at 341 et seq. 

200 Hague Regulation art. 47(4). 

201 Report BY THE Drartinc CoMMiTTEE 19. The German Law permits a 
commission of one third of one per cent. WECHSELORDNUNG art. 50(3). No such 
provision appears in the French or Italian law. 

202 NEGOTIABLE INSTRUMENTS LAw § 57; Bitts oF EXcHANGE AcT § 57. 
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maturity, he can only recover the amount of the bill subject to a 
discount calculated according to the official rate of discount 
(bank-rate) prevailing on the date when recourse is exercised at 
the place of domicil of the holder. This is a decided improvement 
over the Hague Regulation, which gave the holder an option to 
deduct either the bank rate or the market rate; °° a source of 
uncertainty and dispute is removed by rejecting this option, and 
it leaves a more adequate measure of damages than that of the 
Negotiable Instruments Law.*”* 

In drafting Article 53 of the Geneva Uniform Law regarding 
extinction of the holder’s right of recourse against drawer and 
endorsers, it was observed that the Geneva Uniform Law had 
again excluded the question of “cover” as was done by the 
Hague Regulation.**° In both conferences the problem has been 
found to be not susceptible of a unified solution. The question 
is whether in spite of the extinction of the holder’s right of re- 
course he may still proceed against a drawer who has failed to 
provide cover (provision) with the drawee to take up the bill or 
against an endorser who has been unjustly enriched.” An inter- 
pretation was agreed upon that “ the question whether the drawer 
is obliged to provide cover (provision) at maturity and whether 
the holder has special rights to this cover remains outside the 
scope of the Geneva Uniform Law.” 7°" 





203 He may, in addition, recover expenses of protest and other notices. 
Geneva UnirorM Law art. 48(3). 

204 Since Continental codes generally do not permit a right of recourse to be 
exercised before maturity, no provision in regard to such discount is necessary. 
As regards recovery after maturity, at a place other than the place of payment set 
out in the bill, detailed rules exist regarding an addition to the sum recoverable 
of an amount which will put the creditor in the same position as if he had been 
paid in the stipulated place. See 1 Meyer, WELTWECHSELRECHT 480 ef seq. 

205 REPORT BY THE DRAFTING COMMITTEE 20. 

206 The question of cover plays an important part in French law. The 
drawer is required to furnish cover with the drawee before maturity. The rights 
in the cover are transferred to the successive holders of the bill. A drawee who 
accepts can not set up the failure to provide cover as against the endorsers, but 
may against the drawer. Cone pe CoMMERCE arts. 115-17. See 4 Lyon-CAEN ET 
RENAULT, op. cit. supra note 34, at 163 et seq.; BENTEJAC, ETUDE SUR LA PROVI- 
SION EN MATIERE DE LETTRE DE CHANGE (1884). The question is much less im- 
portant in German law and no legislative provisions exist. See CANSTEIN, SCHECK, 
WECHSEL UND DEREN DecKUNG (1890). For other countries see 1 MEvER, WELT- 
WECHSELRECHT 149 ef Seq. 

207 Article 16 of Annex II to the Geneva Convention. 
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The experience of the World War had indicated the necessity 
of some changes in the provisions of the Hague Regulation relat- 
ing to vis major.°°* The presentment of a bill or drawing up of 
a protest was excused in case of insurmountable obstacles, but if 
the obstacle continued to operate for thirty days, the right of 
recourse could be exercised without the necessity of presentment 
or protest. Facts personal to the holder (illness, private calamity ) 
did not constitute vis major.*°° The draft of the Committee of 
Experts suggested that all recourse should remain in suspense so 
long as the vis major operated.**° The Geneva Uniform Law, in 
Article 54, reverts to the Hague system, but expressly provides 
that legal prohibition (prescription légale) by any state shall 
constitute vis major. This requires a moratorium ordered by a 
state to be considered as vis major. It had been pointed out that 
under the Hague Regulation such action might simply “be a 
contributory factor in inducing the courts of other countries to 
acknowledge the existence of vis major, without such courts being 
legally bound to comply with the provisions laid down in this 
way by a foreign authority.” *** The Geneva Uniform Law thus 
comes into line with the rules of the common law regarding im- 
possibility.* However, under the Anglo-American rule requir- 
ing the holder to exercise reasonable diligence, facts personal to 
the holder constitute an excuse.*** But it has been shown that 
the rule of the Geneva Uniform Law is not as great a hardship 
as might appear, since the holder in any case retains his action on 
the consideration, and has in addition two extra days in which to 
make presentment which would generally be sufficient for cases 
of incapacity due to such causes as illness.*** 





208 REPORT BY THE DRAFTING COMMITTEE 20. 
209 Hague Regulation art. 54. 
210 PREPARATORY DOCUMENTS 17. 
211 Report by Lyon-Caen and Simons, 1 ACTES DE LA CONFERENCE DE LA HAYE 
(1912) 97. 

212 See Llewellyn, Supervening Impossibility of Performing Conditions Prece- 
dent in the Law of Negotiable Paper (1923) 23 Cox. L. Rev. 142. 

213 NEGOTIABLE INSTRUMENTS LAw §§ 81, 82(1), 112, 113, 147, 148(2), 159; 
Brits oF Excuance Act §§ 39(4), 41(2b), 46(1) (2a), 50(1) (2a), 51(9). 

214 Sir Mackenzie Chalmers, in LeacuE or NATIONS, op. cit. supra note 111, 
at 108. The German Wechselordnung contains no provisions regarding vis major. 
It was generally held that vis major was no excuse. See 2 GrinnutT, WECH- 
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Intervention for honor is permitted under Article 55 of the 
Geneva Uniform Law by any person even though he be the drawee 
or a party already liable on the bill, with the exception of the 
acceptor. Anglo-American law permits intervention for honor 
only by persons not already liable on the instrument.”* A much 
debated clause in the Hague Regulation *** permitting the holder, 
in accordance with Anglo-American law,””’ to refuse an acceptance 
for honor even when offered by the referee in case of need has 
been subjected to material modification. The holder may still 
refuse the acceptance unless it be offered by a referee in case 
of need.”** The controversy can hardly be considered of much 





SELRECHT (1897) 397. A series of laws after 1914 provided for excuse from per- 
formance because of vis major, including provisions of foreign law, so long as 

| the hindrance lasts. Law of Aug. 4, 1914, 1914 REICHSGESETZBLATT 327; Law 
.of Aug. 7, 1914, id. 361; Law of Jan. 20, 1919, 1919 id. 91. So the French Code de 
‘Commerce contains no provisions, and laws have been passed at periods of revolu- 
tion or warfare. See 4 Lyon-CaEn ET RENAULT, OP. cit. supra note 34, at 330 et seq. 
Article 301 of the Treaty of Versailles provides in part: “ As between enemies no 
negotiable instrument made before the war shall be deemed to have become invalid 
by reason only of failure within the required time to present the instrument for ac- 
ceptance or payment or to give notice of non-acceptance or non-payment to draw- 
ers or indorsers or to protest the instrument, nor by reason of failure to complete 
any formality during the war... .”’ 3 Unirep States TREATIES AND CONVEN- 
TIONS (1923) 3470. ' 

215 NEGOTIABLE INSTRUMENTS LAw § 161; Bitts oF ExcHanceE Act § 65(1). 

216 Hague Regulation art. 55. See AcTES DE LA CONFERENCE DE LA HAYE 
(1910) 305. 

217 NEGOTIABLE INSTRUMENTS LAw § 131; Butts oF EXCHANGE AcT § 15. 

218 Tf the holder allows intervention by a person where he is entitled to re- 
fuse it, he loses his right of recourse against the person for whom the interven- 
tion was made and against subsequent signatories. GENEVA UNiIFoRM Law art. 56. 
The provision of the German law is similar to that of the Geneva Uniform Law. 
Intervention for honor may be made even by persons already liable on the bill 
with the exception of the acceptor. See Straus, WECHSELORDNUNG 210. The 
holder may refuse an acceptance for honor, except when offered by a person desig- 
nated as referee in case of need. WECHSELORDNUNG arts. 56, 57. Whenever an 
acceptance for honor is allowed by the holder, the Jatter and all persons subsequent 
to the one for whose honor intervention was made lose the right to demand 
security. WECHSELORDNUNG art. 61. On payment for honor, see Utricnu, Dir 
EHRENZAHLUNG (1913). Under French law acceptance for honor may be made 
only by persons not already liable on the instrument. See 4 Lyon-CaEN ET 
RENAULT, op. cit. supra note 34, at 227. The holder after acceptance for honor 
conserves all his rights against drawers and endorsers. CopE DE COMMERCE 
art. 128. Payment for honor may be made only by persons not already liable on 
the instrument. See 4 Lyon-CaEn et RENAULT, Op. cit. supra note 34, at 308. 
For other countries, see 1 MEYER, WELTWECHSELRECHT 379 et seq. 
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importance, since, in any event, referees in case of need are all 
but obsolete.” 

Article 64 of the Geneva Uniform Law gives the holder of 
any bill not specified as a “ sola bill” the right to demand that 
the bill be issued in a set at his own expense. There is no cor- 
responding article in the Anglo-American Acts and private ar- 
rangement is apparently satisfactory.” The rules of the Geneva 
Uniform Law for issuing copies of a bill (Articles 67 and 68) are 
of clear utility.*”* 

Article 69 of the Geneva Uniform Law provides that in the 
case of alteration of a bill, parties signing subsequently are bound 
according to the terms of the text while parties signing before 
alteration are bound according to the original tenor.*** The pro- 
vision of the Bills of Exchange Act permitting a holder in due 
course to enforce the instrument according to its original tenor 
only where the alteration is not apparent,” is undoubtedly pref- 
erable. Nevertheless, the arguments of certain English and 
American critics *** can be answered by the fact that the way is 


























219 “ This provision is rarely inserted in English or American bills. No case 
involving such a provision has been found in the United States.” BRANNAN, 
op. cit. supra note 26, at 820. No provision is made for referees in case of need in 
the French law, though they are referred to in CopE pE COMMERCE art. 173. “ The 
indication of a referee in case of need may show that, at the time of the issuance 
of the bill, there was no accord between the drawer and the drawee. If there were 
accord, this would be a sign of lack of confidence.” 4 Lyon-CaENn ET RENAULT, 
op. cit. supra note 34, at 94. 

220 See Chalmers, op. cit. supra note 174, at 275. 

221 The stipulations of the Geneva Uniform Law regarding parts of a set 
and copies reproduce, in general, the provisions of arts. 66-72 of the German 
Wechselordnung. On the French law, see 4 Lyon-CaEn ET RENAULT, Of. cit. supra 
note 34, at 100 et seq. 

222 The German law makes provision only for forgeries and alterations of 
signatures. WECHSELORDNUNG arts. 75, 76. Opinion seems divided as to whether 
other material alterations make the instrumeni void or whether it may still be 
enforced according to its original tenor. Reichsgericht April 8, 1903, 54 ENT- 
SCHEIDUNGEN DES REICHSGERICHTS IN ZIVILSACHEN 386; 1 GRUNHUT, WECHSEL- 
RECHT 439. The only provision of the French Code de Commerce is Article 112: 
“ All bills of Exchange containing alterations either of the name or of the quality, 
of the person signing are reputed simple promises.’’ See further 4 Lyon-CAEN ET 
RENAULT, op. cit. supra note 34, at 413 et seq. 

223 Brrts or ExcHanceE Act § 64(1). 

224 Sir Mackenzie Chalmers, in Leacue or Nations, op. cit. supra note III, 
at 109; INTER-AMERICAN HicH COMMISSION, op. cit. supra note 81, at 89. 
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left open to judicial interpretation to reach the result of the 
English Act, as was done under the Negotiable Instruments Law, 
Section 124 of which is on its face similar in effect to Article 69 of 
the Geneva Uniform Law.*”* 

Article 70 of the Geneva Uniform Law enumerates the periods 
for the limitation of actions, three years for actions against the 
acceptor, one year for actions by the holder against drawer or 
endorsers, six months for actions by endorsers against each other 
or against the drawer.”° It again proved impossible to draw 
uniform rules for the suspension or interruption of prescrip- 
tion,””’ and a possible reservation leaves the matter to national 
legislation.”** ‘The Negotiable Instruments Law contains no pro- 
visions as to limitations of action, these being governed by dif- 
ferent laws in the various states.**° Days of grace are abolished 
by Article 74 of the Geneva Uniform Law. A new reservation 
permits the contracting states to legislate so as to permit days 
of grace for the guarantors of a bill of exchange against whom 
the right of recourse is exercised, the periods of grace in no case 
to extend beyond the maturity of the bill.**° This latter seems an 


undesirable departure from the complete abolition of days of 


231 


grace in the Hague Regulation.*** To permit legislation relieving 





225 Section 124 of the Negotiable Instruments Law omits the words “ but the 
alteration is not apparent,” found in § 64(1) of the Bills of Exchange Act. It 
has been held, nevertheless, that recovery can not be had according to the original 
tenor where the alteration is apparent. Elias v. Whitney, 50 Misc. 326, 98 N. Y. 
Supp. 667 (1906); Abraham v. Sabbatino, 102 Misc. 511, 169 N. Y. Supp. 40 
(1918) ; Pensacola State Bank v. Melton, 210 Fed. 57 (N. D. Ky. 1913). 

226 Articles 77—79 of the German Wechselordnung deal with prescription. See 
STAUB, op. cit. supra note 116, at 254 et seg. Article 189 of the French Code de 
Commerce prescribes a limitation of five years. It has been held that this covers 
only actions by the original creditor or a holder against one of the signatories, but 
not the exercise of the right of recourse among co-obligors. Cour d’Appel de Paris, 
July 28, 1898, (1900) 2 Dattoz, Recvem P£RIODIQUE DE JURISPRUDENCE 25. 
See further, 4 Lyon-CarEn ET RENAULT, OP. cit. supra note 34, at 380 et seq. 

227 In most countries, interruption of prescription is dealt with in the civil 
law. See German Civiz Cope pars. 208-10; French Cope Civmt, art. 2244 et seq.; 
Italian Copice Civite art. 2123 et seg. Article 80 of the Austrian Wechselordnung 
forms an exception, this article having been removed from the German law by 
art. 8, No. 2 of the Introductory Law to the Handelsgesetzbuch. 

228 Article 17 of Annex II to the Geneva Convention. 

229 Under the Statute or LuuirarTions, 21 Jac. 1, c. 16, § 3 (1623), the period 
is six years. 230 Article 11 of Annex II to the Geneva Convention. 

231 Hague Regulation art. 73. The Bills of Exchange Act is now the only law 
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endorsers from paying as soon as the bill is dishonored may re- 
sult in making the security of the holder valueless in many cases. 
Prompt right of recourse against parties secondarily liable is an 
essential element in the reliability of bills of exchange as instru- 
ments of credit. 

Four articles of the Geneva Uniform Law (Articles 75-78) 
deal with promissory notes. In general the pertinent provisions 
regarding bills of exchange are applicable to these instruments.” 
It is to be noted that while the body of the instrument must con- 
tain the term “ promissory note,” a reservation permits states 
to legislate so as to permit a “ to order ” clause to serve instead.”** 
In addition it is made possible for states to except the provisions 
regarding promissory notes when becoming parties to the con- 
vention in respect of bills of exchange.”** 

















Tre GENEVA CONVENTION FOR THE SETTLEMENT OF CERTAIN 
CoNFLICTs oF LAws 











The Hague Regulation contained several articles dealing with 
conflicts of laws.”*° These are omitted from the Geneva Uniform 
Law; but a separate convention was drawn up by the Geneva 

















permitting days of grace. See 1 Meyer, WELTWECHSELRECHT 128. The French 
Code Civil, art. 1244, permits judges to accord to debtors moderate delays in the 
payment of debts, in consideration of the position and the good faith of the 
debtor. But art. 157 of the Code de Commerce provides that the judges can 
accord no delay in the payment of bills of exchange. “ Nevertheless, it is customary 
in Paris for the judges to accord a delay of twenty-five days. This is not contrary 
to the prohibition of Art. 157 Code de Commerce, since the holder does not op- 
pose the concession of this delay. The reason is that if it were not accorded, the 
debtor could gain at least as great a delay, by defaulting and then entering opposi- 
tion to the judgment by default.” 4 Lyon-Carn Et RENAULT, of. cit. supra note 34, 
at 264. 

232 For the German law on promissory notes (eigene Wechsel), see WECHSELORD- 
NUNG arts. 96-100; for the French law (billet 4 ordre), see Cop—E DE COMMERCE 
arts. 187, 188; for the Italian law (ordine in derrate), see CopicE pt COMMERCIO 
arts. 333-38. See also 1 MEYER, WELTWECHSELRECHT 609 et seq. 

233 Article 19 of Annex II to the Geneva Convention. 234 Jd., art. 21. 

235 For an excellent discussion of these provisions, see LORENZEN, op. cit. supra 
note 57, at 70, 95, 151. Article 74, providing that the capacity of a person to bind 
himself by bill of exchange is determined by his national law, seems to have given 
difficulty to certain states of Latin America, voiced at the meeting of the Interna- 
tional High Commission at Buenos Aires in 1916. See Sen. Doc. No. 739, 64th 
Cong. 2d Sess., at 113. 
































UNIFICATION OF LAWS OF BILLS OF EXCHANGE 371 


Conference of 1930, by which (Article 1) the parties would un- 
dertake to apply the rules set forth in the Convention for the 
settlement of conflicts of law. Article 2 of the Convention deals 
with the capacity of persons to enter into obligations, and re- 
veals a series of compromises. The general principle is laid 
down that the capacity of a person to bind himself is determined 
by his national law. But in order to enable countries adhering 
to the principle of domicil to participate, it is added that “ if 
this national law provides that the law of another state is 
competent to deal with the question, this latter law shall be ap- 
plied.” The result is a partial application of the renvoi. Never- 
theless a person who lacks capacity under his national law is 
bound if he enters into the obligation in the territory of another 
state where he would have the requisite capacity. This applica- 
tion of the lex loci contractus was thought by the Committee of 
Experts to be essential to the strengthening of the credit of in- 
struments.*** Undoubtedly this is true, but a reservation is con- 
tained in the same article which may result in vitiating its effect to 
some extent. Any contracting state may refuse to recognize the 
validity of a contract by means of a bill or note entered into by 
one. of its nationals which would not be valid in the territory of 
the other contracting states otherwise than by the application of 
this rule of lex loci contractus. The Committee of Experts con- 
sidered this necessary to prevent national laws for the protection 
of incapable persons from being circumvented by the chance of 
the signing of an instrument in foreign territory; but strong ob- 
jections were raised in the Conference to the effect that it would 
encourage acts of bad faith — objections which did not prevail.?*’ 

Article 3 of the Convention applies the /ex loci contractus to the 
form of the contract. This is taken from the Hague Regulation, 
but two important reservations are added. It is provided that 
where the obligations entered into on a bill or note are invalid at 
the place of contracting but are in conformity with the laws of a 
place where a subsequent contract is entered into, the subsequent 





286 League of Nations Document, C. 175. M. 54. 1928 II, at 17. In 1928, the 
Sixth International Conference of American states at Habana would have elimi- 
nated these provisions of the Hague Regulation in the new uniform law which it 
proposed. Final Act, at 121. 

237 REPORT BY THE DRAFTING COMMITTEE 31. 
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contract is not invalidated by the fact that the previous contracts 
are irregular. Both these provisions are commendable, but again 
a reservation permits states to provide that contracts entered into 
by their nationals shall be valid only if they are in the form laid 
down by the national law. 

The provisions concerning the law which governs the effects of 
obligations entered into (Article 4) went through a considerable 
evolution. The Committee of Experts suggested that the effects 
of all obligations should be governed by the law of the residence 
of the signatory, except that the obligation of a person giving an 
aval or an acceptance for honor should be governed by the law 
applicable to the obligation of the person for whose benefit the 
aval or acceptance was given. Considerable opposition developed 
in the Conference to this proposal, and it was even urged that 
the matter be omitted altogether. It was finally determined that 
the effects of the obligations of the acceptor of a bill and the 
maker of a promissory note are determined by the law of the place 
of payment, while the effect of the signatures of all other parties 
liable is governed by the lex loci contractus. Whatever objec- 
tions may be raised to applying different criteria to the two 
categories of obligation, the final text of Article 4 seems a happier 
solution than that of the Committee of Experts. 

This division between the law of the place of performance and 
the law of the place of contracting is maintained in other articles. 
Thus the law of the place of performance is applied to the ques- 
tion whether acceptance may be restricted to part of the sum or 
whether the holder is bound to accept partial payment (Arti- 
cle 7), and to the measures to be taken in case of loss or theft of 
an instrument (Article 9). The law of the place where the instru- 
ment was issued is applicable to the limits of time for the exercise 
of rights of recourse (Article 5), and to the question whether there 
has been an assignment to the holder of the debt which has given 
rise to the issue of the instrument (Article 6). The forms and 
limits of time for protest are regulated by the laws of the country 
in which the protest must be drawn up (Article 8). 

It must also be noted that the contracting states reserve the 
privilege of not applying the principles of private international 
law contained in the Convention, so far as concerns (1) any obli- 

gation undertaken outside the territory of one of the contracting 
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states, or (2) any law which may be applicable in accordance with 
those principles and which is not a law in force in the territory 
of any contracting state (Article 10). 


Tue GENEVA CONVENTION ON THE STAMP LAWS 


The Convention on the Stamp Laws in connection with bills 
of exchange and promissory notes, of June 7, 1930, contains a 
provision not differing greatly from that in Article 19 of the 
Hague Convention of 1912. It obligates the parties to alter their 
laws, if necessary, “so that the validity of obligations arising 
out of a bill of exchange or a promissory note or the exercise of 
the rights that flow therefrom shall not be subordinated to the 
observance of the provisions concerning the stamp.” Any party 
may restrict the operation of this provision to bills of exchange 
only. Both conventions provide, however, that the exercise of 
such rights may be suspended until payment of prescribed stamp 
duties, and the Geneva Convention adds “of any penalties 
conferred.” 

This Convention may be accepted by states which are not 
parties to the other conventions of Geneva; indeed, it has 
already been signed on behalf of one such state, Great Britain.*** 
Its essential object, as explained by the Drafting Committee of 
the Geneva Conference, is to place the validity of bills of ex- 
change “ out of reach of fiscal penalties.” But this object was 
not wholly achieved, for the Conference found it necessary to 
provide, in a protocol to the Convention, that “in so far as con- 
cerns the United Kingdom of Great Britain and Northern Ire- 
land, the only instruments to which the provisions of the Conven- 
tion shall apply are bills of exchange presented for acceptance 
or accepted or payable elsewhere than in the United Kingdom.” 


Tue FINAL Act oF THE GENEVA CONFERENCE 


The Final Act of the Geneva Conference, of June 7, 1930, con- 
tains several important recommendations or voeux. Inter alia, 
it is recommended that each state should communicate to the 





238 On the effect of the revenue stamp acts of the United States, see CAMPBELL, 
Cases On BILLs AND NotEs 465n. 
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others “a list of the legal holidays and other days on which 
payment cannot be demanded ” in its territory; and that each 
party to the Convention on bills of exchange should communicate 
to the others the texts of the most important judgments of its 
courts applying the uniform law. This latter is certainly to be 
desired, if one may judge from our American experience with 
the Negotiable Instruments Law, and it may be a desirable in- 
novation if the national laws are to be kept unified. 


Manley O. Hudson. 
A. H., Feller. 


Harvarp Law ScHOooL, 
BERLIN, GERMANY. 
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EXTINGUISHMENT OF CONTINGENT FUTURE 
INTERESTS BY DECREE AND WITHOUT 
COMPENSATION 











HE recent case of Fisher v. Fisher’ presents the problem of 

the power of a court to approve an agreement between an 
executor or trustee and ascertained persons claiming an interest 
in the property of the executor’s testator, or the property held in 
trust, and to make such agreement effective against unborn and 
unascertained persons who may become interested. 

The case arose under a statute * which contained two principal 
provisions. The first empowered a court to authorize “ executors, 
administrators and trustees to adjust by compromise any con- 
troversy that may arise between different claimants to the estate 
or property in their hands.” The second provision gave the court 
power to authorize an executor “ to adjust by compromise any 
controversy that may arise between the persons claiming as de- 
visees or legatees . . . and the persons entitled to or claiming the 
estate of the deceased under the statutes regulating the descent 
and distribution of intestate estates.” It was provided that all per- 
sons in being must be parties to the “ compromise.” An infant, 
person of unsound mind, or habitual drunkard, should be repre- 
sented by special guardian. If it should appear that interests of 
“persons unknown or the future contingent interests of persons 
not in being are or may be affected by the compromise, the court 
must appoint some suitable person . . . to represent such inter- 
ests in the compromise.” Any “ compromise ” made pursuant to 
this statute, “if found by the court to be just and reasonable in 
its effects,” should be “valid and binding” upon the unknown 
persons and the persons not in being. 

A problem of statutory interpretation, involving some inquiry 
into the objectives of the legislation, is suggested by a compari- 
son of this statute with a similar enactment in Massachusetts.* 






































1 253 N. Y. 260, 170 N. E. 912 (1930). 
2 N. Y. Decepent Estate Law (1909) § 19, as added by Laws 1929, c. 229, $5; 
formerly N. Y. Reat Prop. Law (1909) § 73, and N. Y. Pers. Prop. Law (1909) 
§ 24, as added by Laws 1919, cc. 441, 419. 

8 Mass. Gen. Laws (1921) c. 204, §§ 13-17. Similar statutes have been found 
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The latter provides for adjustment by “ compromise” of “ any 
controversy or question as to the administration or distribution 
of the estate ” in the “ possession ” of an executor or trustee; of 
any controversy “as to any matter relating to said estate”; 
of any controversy “as to the construction of a will or trust created 
by written instrument ”’; of any controversy “ between claimants 
to said estate”; or of any controversy between persons claiming 
as devisees or legatees under a will and the heirs at law. If 
“future contingent interests ” may be affected, the court “ may ” 
appoint a special guardian to represent such interests. Any com- 
promise which is “ just and reasonable in relation to the parties in 
being and in its effect upon any future contingent interests ” shall 
be “ valid and binding ” upon such interests. 

A study of these two statutes suggests that the Massachusetts 
act is broader in its scope, extending to compromises which deter- 
mine the construction of a devise of land in a case where only legal 
interests are limited, whereas it is arguable that under the New 
York statute such a question can not be compromised, since it is 
not a controversy relating to an estate in the hands of either an 
executor or a trustee, nor is it a controversy between persons 
claiming under a will and heirs at law. The courts of neither state 
have passed upon this particular problem. One may doubt 
whether such a distinction was present to the minds of the framers 
of the two statutes, although it may be defended with reason on 
the language of the respective enactments. Legislation of this 
sort might have been devised for the sole purpose of facilitating 
the closing of an administration or trusteeship, and the relief of 
the executor or trustee from further duties or liabilities. On the 
other hand, it might have been one purpose of the legislation to 
provide for an immediate construction of a will or trust instru- 
ment, effective for all time against all persons who might con- 
ceivably be interested. 

The facts of the Fisher case may be set forth briefly. Joseph 
Fisher died leaving a will wherein he gave in trust to his brother 
Albert all his interest in a partnership business conducted by the 
two brothers. Provision was made for continuation of the busi- 








in two other states. Micu. Comp. Laws (Supp. Cahill, 1922) § 13818; R. I. Gen. 


Laws (1923) $§ 5436, 5439, 5440. Both of these, however, appear to be limited in 
their application to contests arising out of wills. 
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ness and for payment of a certain portion of the income to Joseph’s 
widow for life. It was then provided that each of his six children 
should have a proportionate part of the income until he should 
attain the age of forty-five; then he should have a proportionate 
share of the principal. If any child should die under forty-five, 
the share he would have been entitled to should be held in trust 
until the “ youngest issue ” of such child “ in being at my death ” 
should attain the age of thirty, or die under that age. Then the 
principal share should be transferred to the “heirs” of said 
child.* At the death of the testator, there were no grandchildren 
in being. Shortly after the will had been offered for probate, the 
trustee, the wife, and all the children entered into an agreement 
which provided that the partnership interest of the testator should 
vest absolutely in his wife and children in stipulated shares, and 
that Albert Fisher should purchase it from them at an agreed 
valuation. This agreement resulted from threats on the part of 
some of the children to contest the will on the ground of the 
testator’s mental incompetency. The agreement was approved 
by the court after appointment of a special guardian to represent 
the interests of persons unascertained or unborn. Albert Fisher 
refused to carry out his part of the agreement. In a suit against 
Albert Fisher, the court directed specific performance by him, and 
upheld the constitutionality of the statute, thus making the agree- 
ment binding upon the possible grandchildren of the testator, and 
precluding them from claiming any interest inconsistent therewith. 

The court in its opinion differentiated two possible cases: one 
in which it was doubtful on the language of the will whether the 
grandchildren were given a future interest, and one in which by 
the terms of the will such an interest was clearly created. The 
decision was based on the assumption that the case at bar was of 
the former type. The court was of the opinion that by a proper 
construction of the will no future interests were created in favor 
of the grandchildren, because the limitation to them was to those 





4 The full provision in the will was as follows: “‘ The principal sums of the 
several trusts set up for my children living at my death shall be paid to each child 
respectively when said child becomes forty-five years of age, or in case the said 
child dies before reaching the age of forty-five years, said corpus to be held in 
trust until the youngest issue of said child in being at my death becomes thirty 
years of age or sooner dies, in either of which events the corpus of said trust shall 
go to the heirs of my said child.’” 253 N. Y. at 268, 170 N. E. at 15. 
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“‘in being at my death,” and there were no grandchildren in esse 
when the testator died. This was a reasonable construction to 
place upon the testator’s language. At all events, the problems 
presented in the two classes of cases distinguished by the court 
are different, and will be discussed separately. 


I. CASES WHERE THE EXISTENCE OF FUTURE INTERESTS IN 
Favor OF UNBORN PERSONS Is DOUBTFUL 






















The court assumed the case at bar to be of the first type, and 
declined to express a definite opinion upon any other. If there ] 
were some infallible method for determining from the language i 
of a will what future interests have been created, so that only one 
conclusion could possibly be reached by any court considering the 
problem, there would be no objection to the decision of the New 
York court. If no future interests have been created in unborn 
children, all persons interested are parties to the compromise 
agreement, and if it calls for a distribution different from that 
provided in the will, it is the concern only of the parties agreeing. 
But different courts do not always reach the same decision on the 
construction of a particular instrument, and whether one decision F 
or another is reached will depend in considerable measure upon | 
the skill of the parties litigant in the preparation and presentation d 
of their respective claims. Recognition of this fact is found in 
the general rule that no one is concluded as to his rights by litiga- 
tion unless he was a party ° thereto or in privity ° with a party.’ 
Exceptions to this rule are recognized, two of which call for com- 
ment here. 









5 The term “ party ” in its narrowest sense signifies one who is named in the 
record and over whom the court has acquired jurisdiction. But it is also used in 
a variety of broader meanings. It is in approximately the narrow sense that the 
writer has used the term. See 1 FREEMAN, JUDGMENTS (sth ed. 1925) § 430. 

6 The word “ privy ” as ordinarily used in connection with judgments means a 
person who has succeeded to the property interest of a person bound by a judg- 
ment rendered prior to the transfer. “ All privies are in effect, if not in name, 
privies in estate. They are bound because they have succeeded to some estate or 
interest which was bound in the hands of its former owner; and the extent of the 
estoppel, so far as the privy is concerned, is limited to controversies affecting this 
estate or interest.” 1 FREEMAN, JUDGMENTS § 438. 

7 “Tt has been remarked, that courts of equity adopt two leading principles 
for determining the proper parties to a suit, One of them is a principle admitted 
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A. Equitable Representation of Parties 


The first exception is the rule which concludes a person who, 
though not a party, was represented in interest by someone else 
who had equal incentive to produce the same evidence and argue 
the same rules of law.* Were the grandchildren in the Fisher case 
represented according to the rules of representation as they have 
been developed in courts of equity? Any interest which the 
grandchildren may have had was by way of executory devise, 
operating to divest a child of the testator in the event of his death 
under the age of forty-five. The interests of the grandchildren of 
the testator were antagonistic to those of his children. If there 
were no contingent future interests in favor of the grandchildren, 
then the interests of the children were more valuable because of 
the absence of a possibility of divestiture. In construing the will, 
it could hardly be contended that the claims of the grandchildren 
would be effectively presented by their parents. 

In certain types of suits there is entire harmony of interest 
among the future estates, and between the future estates and the 
present estate in possession. In such situations there is no valid 
objection to a rule which concludes the owner of a future estate 
who was not an actual party. Indeed, but for such a rule it 
would frequently be impossible to give many kinds of equitable 
relief. Mortgages often could not be foreclosed, or titles cleared 
and quieted effectively, if it were not possible to make the decree 
binding on unborn persons who might become entitled under the 





in all courts upon questions affecting the suitor’s person and liberty, as well as his 
property, namely, that the rights of no man shall be finally decided in a court of 
justice, unless he himself is present, or at least unless he has had a full opportunity 
to appear and vindicate his rights.” Story, Equiry PLeapincs (10th ed. 1892) 
73-74. See also Bronson, J., in Bloom v. Burdick, 1 Hill 130, 139 (N. Y. 1841) ; 
Galpin v. Page, 18 Wall. 350, 368-69 (U. S. 1873); Botsford v. O’Conner, 57 IIl. 
72, 76 (1870). 

8 See Bailey, C. J., in Hale v. Hale, 146 Ill. 227, 256-57, 33 N. E. 858, 867 
(1893); Lord Langdale, M. R., in Powell v. Wright, 7 Beav. 444, 450 (1844) ; 
1 FREEMAN, JUDGMENTS § 435 et seq. 

® Bailey, C. J., in Hale v. Hale, supra note 8, at 259, 33 N. E. at 868, in dis- 
cussing the doctrine of representation, said: “ Especially is this doctrine applicable 
where the persons not before the court are only possible parties not in esse, and 
where the interests of all parties in being require a decree which will completely 
and finally dispose of the subject matter of the litigation. Such possible parties 
can not as a matter of course be brought before the court in person, and it would 
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future limitations. It is rightly held, therefore, that where A 
has a life estate and a reversion in mortgaged land, with a con- 
tingent remainder to his children, a decree of foreclosure is ef- 
fective against after-born children, even though A is the only 
defendant to the suit.*° Likewise, a decree to quiet title rendered ° 
in an action brought against persons claiming as life tenant and 
remaindermen is fully effective against all other persons claiming 
future interests under the instrument relied upon by these de- 
fendants.”* 

In other types of litigation, there is obvious antagonism of 
interest between persons claiming under future limitations but 
not made actual parties, and persons brought within the jurisdic- 
tion of the court by service of process. Such antagonism is 
frequently found in cases involving reformation of deeds and con- 
struction of wills. In an action to reform a deed which was in- 
tended to convey a fee simple, but which as drafted creates only 
a life estate with contingent remainder to a class (such as heirs 
of the life tenant), the interest of the class is not represented by 
the life tenant.*? There can be no reformation in such a case 
unless there is at least one member of the class im esse who can be 
made a party.** Monarque v. Monarque ** is a case of particular 
interest because it involved a decree construing a will. Land was 
devised to children for their lives, with remainder to grandchil- 





be highly inconvenient and unjust, that the rights of all parties in being should be 
required to await the possible birth of new claimants until the possibility of such 
birth has become extinct. If persons in being are before the court who have the 
same interest, and are equally certain to bring forward the entire merits of the 
question, and thus give such interests effective protection, the dictates both of 
convenience and justice require that there should be a complete decree.” 

10 Dunham v. Doremus, 55 N. J. Eq. 511, 37 Atl. 62 (1897). A fortiori where 
living children are made parties. Pinkney v. Weaver, 115 Ill. App. 582 (1904). 

11 Gray v. Smith, 76 Fed. 525 (N. D. Cal. 1896); Mathews v. Lightner, 85 
Minn. 333, 88 N. W. 992 (1902); Kent v. Church of St..Michael, 136 N. Y. 10, 
32 N. E. 704 (1892). 

12 Chaffin v. Hull, 49 Fed. 524 (C. C. E. D. Mo. 1892) ; Downey v. Seib, 185 
N. Y. 427, 78 N. E. 66 (1906). 

13 In Downey v. Seib, supra note 12, the conveyance of an alternative future 
interest to the life tenant defeated reformation. Had such conveyance not been 
made, the owner of the alternative future interest could have been made a party 
and would have represented the interests of unborn children of the life tenant who 
were contingently entitled. 

14 80 N. Y. 320 (1880). 
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dren. In an action to construe the will, the limitation to the 
grandchildren had been held void. This decree was adjudged not 
binding on the unborn grandchildren. The decision was rested 
primarily on the ground that there was no case for construction 
because no trust had been created, but the court also pointed out 
that the interest of the grandchildren was antagonistic to that of 
their parents.** There is clearly a close similarity of situation 
between Fisher v. Fisher and the cases just mentioned. 

A particularly significant decision is found in McArthur v. 
Scott.° In that case a will gave property in trust for grand- 
children in remainder, with an executory devise to the issue of 
such as should die before distribution. The will had been pro- 
bated and the probate annulled. The question was on the interest 
of the issue of the grandchildren who had been born subsequently 
to the annulment. It was held that the issue were not concluded 
by the decree because not represented. All adult parties to the 
annulment proceedings were interested as heirs; infants, whose 
interests coincided with those of the unborn issue, were repre- 
sented by guardians who were heirs; no executor or trustee was a 
party. It is altogether likely in such a situation that the claims 
of the unborn issue did not receive the attention which they should 


have had."” 


15 A similar problem was presented in Van Cortlandt v. Laidley, 59 Hun 161, 
11 N. Y. Supp. 148 (1890). There it had been held on a bill to construe that the 
will had created a life estate with a reversion in the heirs, a remainder to issue of 
the life tenant having failed because of alienage of the children of the life tenant 
who were in esse at the death of the testator. In a later suit it was held that 
children born to the life tenant after the death of the testator were not disabled 
from taking, though aliens, and that they had not been barred by the decree con- 
struing the will as creating a reversionary interest in the heirs. The children living 
at the death of the testator, who were disabled from taking, were not regarded as 
representatives of those born subsequently. 

There may, of course, be cases of construction where the interest of the unborn 
is adequately represented by living parties. Buchan v. German Am. Land Co., 
180 Iowa g11, 164 N. W. 119 (1917). 

16 113 U.S. 340 (1885). 

17 In Smith v. Secor, 157 N. Y. 402, 52 N. E. 179 (1898), a will properly con- 
strued created certain future interests in land in favor of unborn persons. A parti- 
tion suit had been brought and a decree rendered which adjudicated that the 
decedent had died intestate as to the land in question. The purchaser at the 
partition sale refused to complete on the ground that good title could not be ob- 
tained. The court agreed to this contention. Some of the parties to the action 
were probably of the same class as the unborn persons contingently entitled. But 
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In an action for the partition of land, it is reasonable to hold 
unborn persons entitled in futuro to be bound by the decree, since 
their interest is adequately represented either by the persons en- 
titled in possession or by other parties with future interests, de- 
feasible or otherwise.’* But the interests of those entitled in pos- 
session are adverse one to the other. Therefore a posthumous 
heir who becomes at birth a co-tenant is not bound by a decree in 
partition rendered before his birth.*® In the case of a sale of land 
of a decedent to satisfy his debts, one heir has the same interest 
as another, and should, therefore, represent another as yet 
unborn.” 

It is possible to find cases decided on the ground of representa- 
tion where it seems unlikely that there was representation in fact 
and in substance. In Miller v. Texas & Pac. Ry.,” a will devised 
land after twenty-one years to the children of T, and if there 
should be no such children living, then to the children of M. Pro- 
bate of this will had been revoked in an action in which an infant 





all parties had defaulted except certain guardians ad litem. The court, per 
Vann, J., said: “In this case the attempt was made virtually to subvert a trust 
by a judgment in partition. ... If this can be done, how can a man create a 
trust for the benefit, in a certain contingency, of persons not im esse, as he has an 
undoubted right to do, without having it subject to the danger of being overthrown, 
and the property designed for them divided among those for whom it was not 
intended? The interests of the plaintiff and the defendants are the same, and the 
effect, if not the object of the suit, is to defeat a trust, so that the living will 
receive benefit at the expense of those who may be born hereafter.” 157 N. Y. 
at 407, 52 N. E. at 181. 

18 Gaskell v. Gaskell, 6 Sim. 643 (1836); Hill v. Sangamon Loan Co., 302 Il. 
33, 134 N. E. 112 (1922) ; Sparks v. Clay, 185 Mo. 393, 84 S. W. 40 (1904) ; Mead 
v. Mitchell, 17 N. Y. 210 (1858). 

19 Deal v. Sexton, 144 N. C. 157, 56 S. E. 691 (1907); Pearson v. Carlton, 
18S. C. 47 (1882). 

20 But in Botsford v. O’Connor, supra note 7, it was held that a posthumous 
heir was not bound. Representation by living heirs was not discussed. Reliance 
was placed on Detrick v. Migatt, 19 Ill. 146 (1857), but it would seem that in the 
latter case no living co-heir was a party to represent the posthumous heir. The 
mother of the posthumous child, who took dower, and certain defendants who 
would have been heirs had the posthumous child not been born, were parties, but 
they might not be deemed representatives. In Knotts v. Stearns, 91 U. S. 638 
(1875), there had been a sale of real estate of a decedent for the purpose of con- 
version, living heirs being parties. It was held that a posthumous heir was bound 
by the decree. While one ground of decision was probably not sound, the result 
can well rest upon the doctrine of representation. 

21 132 U. S. 662 (1890). 
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child of T was a party. It was held that this decree of annulment 
was conclusive on the children of M who were not parties, on the 
ground that their interests were represented by T’s child. But 
the child of T was apparently an heir, and it might have been to 
his advantage to have the probate annulled. This decision seems 
questionable, and inconsistent with the better-reasoned cases.”* 
The doctrine of representation is one which the courts have ap- 
plied with caution.** Where persons were in esse and could have 
been made parties without difficulty, it has often been held that 
they were not bound by representation,* whether their interests 
were vested *° or contingent.” The doctrine is one which grows 
out of the desirability of speedy settlement of doubtful questions 
of property interest, and ought not to be extended beyond reason- 
able need. In Fisher v. Fisher there was no representation of the 
interests of the unborn grandchildren except by special guardian 
appointed under the statute to represent such interests. It is open 
to grave doubt whether these interests will as a rule be well repre- 
sented by a special guardian. In the observation of the writer, 
guardians ad litem have not been conspicuous in their zeal to 
safeguard the interests of living incompetents. They may be 
subject to the influence of antagonistically interested parties, to 
whose suggestion they may owe their appointment. The duty to 
protect the interest of some supposititious person who may be 
born years hence, or not at all, will not always rest heavily upon 
the conscience of the guardian; there is no ward in esse to serve as 
a visible reminder of his duty. It is to be feared that the interests 
of the unborn will be sacrificed for the benefit of the living.*” In 





22 For a decision similar to that in Miller v. Texas & Pac. Ry., 132 U. S. 662 
(1890), see Fox v. Fee, 24 App. Div. 314, 49 N. Y. Supp. 292 (1897). 

23 “ But it seems that the courts dislike to proceed in the absence of any of the 
parties in interest, and that they will only fail to order all parties to be brought 
before them in extreme cases, where the difficulty of proceeding would otherwise 
be very great.” FREEMAN, JUDGMENTS 955-56. 

24 “ Respecting the rights of the Shelby and Overton children, they should 
have been brought in. They were known and available. There is no room for 
virtual representation when actual appearance can be enforced.” Green, J., in 
Chambers v. Preston, 137 Tenn. 324, 338, 193 S. W. 109, 112 (1916). 

25 Nevitt v. Woodburn, 82 Ill. App. 649 (1898), 190 Ill. 283, 60 N. E. 500 
(1901) ; Bloom v. Burdick, supra note 7; Chambers v. Preston, supra note 24. 

26 Moseley v. Hankinson, 22 S. C. 323 (1884); Goodloe v. Woods, 115 Va. 
540, 80 S. E. 108 (1913). 27 See excerpt from opinion of Vann, J., supra note 17. 
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the case of a living person who must be represented by a guardian 
ad litem because of minority, the conduct of the guardian may be 
influenced in some degree by the activity of the infant himself, or 
by the solicitude of the infant’s friends or relatives.** The infant 
must necessarily sustain legal relations with other persons in 
society, and will usually profit by having the advice and assistance 
of a guardian in his litigation. 

But there is not the same necessity for a guardian to represent 
the unborn. It is worthy of note that courts have declined to 
appoint such a guardian for the unborn in the absence of a statu- 
tory provision.” If the inconvenience of postponing a final deter- 
mination of the construction of the Fisher will until the birth of 
one or more grandchildren were sufficiently great, we might well 
incur the risk that the guardian appointed will not be as zealous 
as he ought to be. But it does not appear that there is great in- 
convenience. The “ compromise” effected in that case was of 
undoubted value to the parties entering into it. That “ com- 
promise ” as approved by the court eliminated the possible future 
interests for all time. Someone must profit from the extinguish- 
ment of any future interest. But so long as we have chosen to 
permit future interests to be created, it is at least questionable 
whether we ought to allow the problem of their creation to be 
decided without adequate representation of the persons intended 
to be benefited by the testator’s generosity. The scheme of the 
testator in Fisher v. Fisher was not unworkable. If it had ap- 
peared to be so, the conversion of the partnership property into a 
fund, and its investment under direction of the court, with pay- 
ment of the income as provided in the will, might have been 
justified. This arrangement could have been continued until the 
testator’s children attained the age of forty-five or died under 
that age, or at least until some of the grandchildren were in esse. 

There is, indeed, a type of statute which permits the sale of 
land in which certain future interests have been limited, and the 





28 It is usual to appoint as guardian ad litem for an infant the nearest relative 
not adversely interested. Appointment should not be made on nomination of the 
opposing party. Bank of United States v. Ritchie, 8 Pet. 127 (U. S. 1834). The 
infant is usually consulted if over fourteen years of age. See 1 DANIELL, CHANCERY 
PLEADING AND Practice (6th Am. ed. 1894) *161, n.1. 

29 Miles v. Jarvis, [1883] W. N. 203. 
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transfer of the future interests to the fund resulting from such 
sale.*° And in some instances equity has asserted the power to 
order a sale without the aid of statute.** Such statutes are obvi- 
ously highly advantageous in situations where the land is value- 
less in its present condition, and where the contingent character 
of the future limitations makes agreement upon improvement im- 
possible. These statutes sometimes provide for representation of 
the unborn by a special guardian appointed by the court.*? Quite 
frequently the unborn will be represented adequately enough in 
such actions by persons who are actual parties.** In the case 
where their only representation is by special guardian, the situa- 
tion bears some analogy to that in the Fisher case. But there 
appears to be this important distinction. Under statutes of the 
kind referred to, no future interest is extinguished; there is only 
a change in form.** In the Fisher case, on the other hand, the 
decision adjudicates the non-existence of a future interest. It is 
evident that much greater caution ought to be taken that the 
unborn will be adequately represented in this kind of case. 

It should be noted that there is nothing in the New York statute 
which leads irresistibly to the conclusion that the court is em- 
powered to approve such an agreement as was reached in the 
Fisher case. The statute authorizes a “ compromise,” and de- 









80 The writer has discussed statutes of this type in a previous article. Schnebly, 
Power of Life Tenant or Remainderman to Extinguish Other Interests by Judicial 
Process (1928) 42 Harv. L. REv. 30, 62 et seq. 

81 See Schnebly, supra note 30, at 54 et seq. 

82 See, e.g., Mass. Gen. Laws (1921) c. 183, 8§ 49-50; N. Y. Reat Prop. Law 
(1909) § 67; N. C. Cope (1927) § 1744. 

83 Gavin v. Curtin, 171 Ill. 640, 49 N. E. 523 (1898) ; Coquillard v. Coquillard, 
62 Ind. App. 489, 113 N. E. 481 (1916); Burlingham v. Vandevender, 47 W. Va. 
804, 35 S. E. 835 (1900). Where there is a life estate with contingent remainder to 
the life tenant’s unborn children, and the reversion is in the life tenant himself, 
there is no one who can be made a defendant, and the unborn children entitled in 
remainder can not be represented. Jn re Callahan’s Estate, 220 N. Y. 774, 116 N. E. 
1038 (1917). The statute in New York was subsequently amended to permit ap- 
pointment of a special guardian in this case. N. Y. Laws 1918, c. 578. 

84 A similar comment may be made concerning the provision for a guardian 
ad litem to represent unborn persons in a partition suit. Mass. Gen. Laws (1921) 
c. 241, §9. As remarked before, their interests may usually be deemed represented 
by owners of present interests. The additional protection of a special guardian is 
not objectionable. And since no future interest is extinguished, there is no great 
risk of prejudice to the unborn. 
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clares that it may bind the future contingent interests of persons 
unascertained or unborn. So far as the unborn grandchildren are 
concerned, there was no “compromise.” In its general and usual 
meaning a “compromise” is an agreement settling conflicting 
claims, with something yielded on each side. A defendant who 
defaults when sued does not compromise, nor does the respectable 
citizen who surrenders up his watch to a highway robber. ‘The 
agreement in the Fisher case gave the unborn grandchildren noth- 
ing; it effectively eliminated any chance which they had to acquire 
anything as beneficiaries under the will. It is indicated in the 
opinion that the court would not have approved the agreement had 
its sole objective been the settlement of the problem of construc- 
tion. Emphasis is put upon the fact that there had been a bona 
fide threat of contest. Doubtless the litigation was bona fide in 
the sense that there was real antagonism between the parties, some 
of whom were dissatisfied with the will, and others of whom were 
willing to let it stand; and doubtless they were brought into agree- 
ment largely through the provision for immediate settlement, and 
for elimination of the possible future interests. Since, however, 
the grandchildren could take no benefit from the agreement, it 
seems a misnomer to describe it as a “ compromise ” with respect 
to them. It is provided in the statute, moreover, that no such 
agreement shall be approved unless it shall be found just and 
reasonable in its effect upon the future interests. What justice and 
reasonableness can there be in the entire extinguishment of the 
future interests? It would appear that the ‘ compromise ”’ of the 
statute is to be such an agreement as living persons with con- 
flicting claims might conceivably enter into. But why would the 
owners of the future interests, if in being, enter into an agreement 
which could never benefit them in any manner? 


B. Judgments and Decrees Operating “In Rem” 


There is another exception to the general rule that a judgment 
or decree binds only parties and privies. In certain kinds of 
actions the judgment does conclude all persons interested in the 
property involved, irrespective of the question whether they were 
parties to the record, and irrespective also of the question whether 
they could fairly be said to have been represented in interest. 
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These judgments are usually referred to as “in rem,” *° and are 
typified by proceedings in admiralty, adjudicating the plaintiff’s 
right to damages and making the ship involved liable to sale for 
the satisfaction of the judgment, or condemning a ship as a prize.*° 
There are numerous other proceedings which are equally “ in 
rem.” ** Whether the procedure takes the form of an action 
against the inanimate subject matter of property, as the ship, or 
whether in form it is directed against persons, is immaterial.** 




















85 “The distinguishing characteristic of judgments in rem is, that wherever 
their obligation is recognized and enforced as against any person, it is equally 
recognized and enforced as against all persons.” 3 FREEMAN, JUDGMENTS § 1519. 

It should be noted, however, that there is a class of judgments sometimes de- 
scribed as “in rem” which does not have the operative effect above stated. Some 
writers prefer to differentiate this latter class of judgments by the term “ quasi in 
rem.” See Cook, The Powers of Courts of Equity (1915) 15 Cor. L. REv. 37, 47n. 

36 The maritime lien is the result of necessity and convenience. In St. Jago de 
Cuba, 9 Wheat. 409, 416 (U. S. 1824), Johnson, J., declared that the object of the 
maritime lien of the materialman in a foreign port was “to furnish wings and 
legs” to the ship, to enable it “to get back for the benefit of all concerned.” See 
also The J. E. Rumbell, 148 U. S. 1, 4 (1892). The responsibility of the ship, 
under the general maritime law, for the torts of master and crew is based upon 
“the general policy of that law, which looks to the instrument itself, used as the 
means of the mischief, as the best and surest pledge for the compensation and in- 
demnity to the injured party.” Story, J., in United States v. Malek Adhel, 2 How. 
211, 234-35 (U.S. 1844). ¥ 

It would be difficult to enforce many maritime liens if all claimants were not 
concluded by a decree of sale. No one would be willing to purchase a ship which 
might be encumbered by many liens created in foreign ports and impossible of 
ascertainment by the purchaser. See The Trenton, 4 Fed. 657, 663 (C. C. E. D. Mich. 
1880), per Brown, J. 

It is well established that certain decrees of admiralty are conclusive on all 
persons whether parties before the court or not. The Trenton, supra; The Gar- 
land, 16 Fed. 283 (C. C. E. D. Mich. 1883) ; see Gelston v. Hoyt, 3 Wheat. 246, 318 

(U. S. 1818), per Story, J. Any person interested may appear and make himself a 
party. The Mary Anne, Fed. Cas. No. 9,195 (D. Me. 1826) ; Croudson v. Leonard, 
4 Cranch 434 (U.S. 1808). 

87 See 3 FREEMAN, JUDGMENTS § 1520. 

88 “ All proceedings, like all rights, are really against persons. Whether they are 
proceedings or rights in rem depends on the number of persons affected. Hence 
the res need not be personified and made a party defendant, as happens with the 
ship in the admiralty; it need not even be a tangible thing at all, as sufficiently 
appears by the case of the probate of wills. Personification and naming the res 
as defendant are mere symbols, not the essential matter. They are fictions, con- 
veniently expressing the nature of the process and the result, nothing more... . 
To say that a ship has committed a tort is merely a shorthand way of saying that 
you have decided to deal with it as if it had committed one, because some man 
has committed one in fact.” Holmes, C. J., in Tyler v. Court of Registration, 
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In all cases of this type the objective of the suit is to create or 
establish in favor of the plaintiff certain legal relations with re- 
spect to a res, or subject matter, within the territory in which the 
court acts.*® The judgment extinguishes the interests of all other . 
persons insofar as may be necessary to give the desired relief. 
The reason why courts have asserted the power to render judg- 
ments of this extensive scope, and the reason why the efficacy of 
such judgments has been generally recognized, is the belief that 
it is socially, economically, and politically desirable for a state to 
have the power to determine finally rights to those subjects of 
property which are conceived of as being within her territorial 
domain.*® So far as rights respecting land or chattels within a 
territory are concerned, it seems convenient and desirable that 
the courts of that territory should have the power to adjudicate 
finally upon those rights. If the presence before the court of all 
claimants were a prerequisite, frequently no such adjudication 
could be made.** Therefore, presence before the court of all 
claimants is not required in all cases. The doctrine is not limited 
to interests having relation to tangible objects.*” 
Several distinct categories of judgments im rem have been 





175 Mass. 71, 76-77, 55 N. E. 812, 814 (1900). 
Loring, J., at 99-100, 55 N. E. at 823. 

89 “He does ask to have the interest which the defendant has in a particular 
piece of property altered. In other words, he seeks to get at a particular chose or 
res that defendant has and to deprive defendant of it. Since the enforcement of a 
power (of course exercisable only through the court) over a specific res is the 
object of the action, the action may appropriately be called an action in rem. . . .” 
Cook, loc. cit. supra note 35. 

40 “ As it is indisputable that the general welfare of society is involved in the 
security of the titles to real estate and in the public registry of such titles, it is 
obvious that the power to legislate as to such subjects inheres in the very nature of 
government. ... Undisclosed and unknown claimants are, to say the least, as 
dangerous to the stability of titles as other classes.” White, C. J., in American 
Land Co. v. Zeiss, 219 U. S. 47, 60, 61-62 (1911). See also Sloss, J., in Title and 
Document Restoration Co. v. Kerrigan, 150 Cal. 289, 314, 88 Pac. 356, 362 (1906). 

41 See Holmes, C. J., in Tyler v. Court of Registration, supra note 38, at 73, 
55 N. E. at 810. 

42 Harris v. Balk, 198 U. S. 215 (1905) (full faith and credit to judgment in 
garnishment action) ; National Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468, 32 Atl. 
663 (1895). While the judgment in a garnishment action extinguishes only the 
right of a particular person in the res, and is not im rem in the narrower sense of 
that term, yet it is an illustration of the general policy which underlies all actions 
in rem or quasi in rem. 





But see the dissenting opinion of 
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recognized. The admiralty cases have been mentioned. Pro- 
ceedings for the enforcement of tax liens, of forfeiture for treason 
or crime, and of escheat for want of heirs, may be of this kind.** 
Certainly the state ought not to be rendered helpless to finance its 
governmental operations, or to protect its national integrity, by 
the absence of claimants from the jurisdiction, or by uncertainty 
as to the precise identity of the persons interested. Proceedings 
for the probate of wills and distribution of the property of a 
decedent may be in rem.** It is highly desirable that prompt dis- 
position should be made of such property, and that claims thereto 
should be settled finally, in order that improvements may be 
made with safety, and the persons entitled secure full enjoyment 
of their respective interests. Determination of title to land within 
the state may also be a proceeding im rem.*° Here again, the 
claims of persons residing within the jurisdiction ought to be 
capable of final determination conclusive against everybody. 
Otherwise, the marketability of the property is impaired; the 
persons entitled lose a portion of the benefit of ownership, and 
society as a whole suffers through lack of utilization and improve- 
ment of the property. 

Probably there are no definite limits to the number of classes 
of judgments in rem which may be authorized by statute or cre- 
ated by judicial action.*® Since, however, there is a conflict here 





43 Hamilton v. Brown, 161 U. S. 256 (1896) ; see Windsor v. McVeigh, 93 U. S. 
274, 279 (1876) ; Pinson and Harkins v. Ivey, 1 Yerg. 296, 349 (Tenn. 1830). 

44 Estate of Davis, 151 Cal. 318, 86 Pac. 183 (1907); Miller v. Pitman, 180 
Cal. 540, 182 Pac. 50 (1919); Pratt v. Hawley, 297 Ill. 244, 130 N. E. 793 
(1921) ; Bonnemort v. Gill, 167 Mass. 338, 45 N. E. 768 (1897) ; Ladd v. Weiskopf, 
62 Minn. 29, 64 N. W. 99 (1895) ; Matter of Horton, 217 N. Y. 363, 111 N. E. 1066 
(1916) ; Thomas Kay Woolen Mill Co. v. Sprague, 259 Fed. 338 (D. Ore. 1919). 

#5 American Land Co. v. Zeiss, 219 U. S. 47 (1911); Title and Document 
Restoration Co. v. Kerrigan, supra note 40; Bertrand v. Taylor, 87 Ill. 235 (1877); 
Tyler v. Court of Registration, supra note 38; Shepherd v. Ware, 46 Minn. 174, 
48 N. W. 773 (1891) ; McClymond v. Noble, 84 Minn. 329, 87 N. W. 838 (1901) ; 
cf. Loring v. Hildreth, 170 Mass. 328, 49 N. E. 652 (1898). 

46 “Tt is true ... again merely as an historical fact, that the proceedings 
in rem have been confined to cases where certain classes of claims, although of 
very divers sorts, . . . are to be asserted... . There is . . . no juridical objection 
to a claim of title being enforced in the same way. The fact that it is not so 
enforced under existing practice affords no test of the powers of the Legislature.” 
Holmes, C. J., in Tyler v. Court of Registration, supra note 38, at 77, 55 N. E. at 
814. See Sloss, J., in Title and Document Restoration Co. v. Kerrigan, supra note 
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with the principle that no man shall be divested of his property 
without a hearing,*’ it is natural that the courts should be disposed 
to limit such judgments according to the necessities of time and 
place, and to impose somewhat stringent rules calculated to amel- 
iorate their harsh effect in cases where they are permitted. In 
the United States, we are met first with the question to what 
extent a state may under the Federal Constitution make new 
actions in rem; ** and, secondly, with the question to what extent 
the state has actually undertaken to give judgments that char- 
acter.*® The answers to these questions are for the most part far 
beyond the confines of this discussion. 

The Fisher case involved the disposal of the property of a dece- 
dent. If the New York statute could be construed as authorizing 
an adjudication in rem of the question who took property interests 
under the will of the testator, could the decision be sustained? _ It 
seems doubtful whether it could be upheld even upon this line of 
reasoning. There is a difficulty first of all in finding in the statute 
any expression of authority in the court to make an all-inclusive 
determination of the proper construction of a will. But passing 


this point, one is confronted with the difficulty of satisfying the 
rules which control the power of courts in actions in rem. 





40, at 307, 312, 314, 88 Pac. at 356, 359, 361, 362, upholding a statute providing for 
actions to quiet title to land in counties whose records were destroyed by earth- 
quake, fire, or flood. In his dissenting opinion in Tyler v. Court of Registration, 
supra note 38, Loring, J., said: “.. . the Chief Justice tacitly recognizes that if 
this proceeding is upheld as a proceeding in rem, it is within the constitutional 
power of the Legislature to provide that any property within the territorial limits 
of the Commonwealth . . . may be recovered, or any title therein or lien thereto 
established, in a proceeding in which no defendant need be named and no notice 
need be given except notice by publication. ... There is no escape from that 
conclusion.” 175 Mass. at tor, 55 N. E. at 824. 

47 “ Proceedings im rem operating upon the property claimed without notice to 
adverse claimants, are had in prize courts in all civilized countries; the same course 
is pursued in the English court of Exchequer, in cases of forfeitures for treasons, 
felonies, or a violation of the revenue laws. Proceedings are had in the nature of 
proceedings in rem, and without notice, in courts admitting wills to probate and 
granting administration, and the expectancies of heirs and distributees, swept away 
when the weakness of infancy, or residence in a foreign land should, seemingly, 
protect them, because of the permanent, political consideration, that the rights of 
property thus situated should be speedily settled by a legal ascertainment of them. 
All of which adjudications are dictated by public policy and necessity, regardless 
to some extent, of private rights.” Catron, J., in Pinson and Harkins v. Ivey, 
t Yerg. 296, 349 (Tenn. 1830). 48 See note 46, supra. 49 Ibid. 
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One of these well-established rules makes a judgment in rem 
invalid if the action was so conducted that in fact no opportunity 
was afforded possible claimants to appear and present evidence in 
support of their claims. In Windsor v. McVeigh,” the United 
States Supreme Court held void a judgment forfeiting land for 
treason where the owner had been barred from appearing by 
attorney on the ground that he was residing within the boundaries 
of an enemy state. There are several similar decisions.** In 
Roller v. Holly” the same Court held invalid a lien established 
by judicial proceedings in Texas, upon the ground that insuffi- 
cient time had been allowed a claimant living in Virginia to ar- 
range for a presentation of his claim in the Texas court. In The 
Mary ** it was held that the owner of the cargo of a ship con- 
demned as a prize of war was not concluded by the finding that 
the ship was subject to seizure, since he could not have been heard 
on the issue of condemnation of the ship. And in several other 
cases it has been held that no judgment was valid as an adjudica- 
tion in rem unless some steps had been taken which would tend to 
bring the proceedings to the knowledge of possible claimants.™ 
These cases seem to establish clearly a rule that even in a pro- 
ceeding in rem there must be a reasonable opportunity afforded 
possible claimants to present and argue their claims.” 





50 93 U.S. 274 (1876). 

51 Dean v. Nelson, 10 Wall. 158 (U. S. 1869); Lasere v. Rochereau, 17 Wall. 
437 (U.S. 1873); Dorr’s Adm’r v. Rohr, 82 Va. 359 (1886). 

52 176 U.S. 398 (1900). 53 g Cranch. 126 (U. S. 1815). 

54 Bradstreet v. Neptune Ins. Co., Fed. Cas. No. 1,793 (C. C. D. Mass. 1839) ; 
Hassal v. Wilcox, 130 U. S. 493 (1889); see Martin v. Central Vt. R. R., 50 Hun 
347, 3 N. Y. Supp. 82 (1888) ; Woodruff v. Taylor, 20 Vt. 65 (1847). 

In Ladd v. Weiskopf, supra note 44, land had been devised to W for life, and 
in remainder to such of her children as should survive her, and to the issue of such 
as should predecease her. A decree of distribution and construction had been 
made declaring that W was entitled for life, and that the children living at the 
death of the testator were entitled in remainder. A question later arose on the 
title of one of these children. It was held that such child had a vested and in- 
defeasible interest in remainder. All persons were bound by the decree of distribu- 
tion and construction, whether in esse at the time thereof or not, since the decree 
was in rem. This decision seems clearly inconsistent with the authorities cited 
heretofore. On a similar state of facts a contrary conclusion was reached in 
In re De Leon, 102 Cal. 537, 36 Pac. 864 (1894); cf. Estate of Davis, supra 
note 44. 

55 “ The jurisdiction acquired by the seizure is not to pass upon the question 
of forfeiture absolutely, but to pass upon that question after opportunity has been 





EXTINGUISHMENT OF FUTURE INTERESTS BY DECREE 395 


In Massachusetts there is a statutory provision for registration 
of title to land in a proceeding in rem, in which a special guardian 
may be appointed for unborn persons. While the constitution- 
ality of this statute has been upheld insofar as non-residents are 
concerned,” there seems to be no decision in a case where an 
unborn person was affected. While it is likely that the interest 
of any such person would be represented by living persons who 
are parties to the action, this would not always be true. In simi- 
lar manner, it is provided in Massachusetts that title may be 
quieted in an action in rem,” and this statute has been construed 
to permit appointment of a guardian for unborn children. Here 
also the interest of the unborn may not be well represented by 
living parties, although it was so represented in the leading case 
deciding the constitutionality of the act. The object of these two 
statutes was to provide for the establishment of a title conclusive 
as against all living and ascertained claimants, and, it may be 
contended with reason, against unborn and unascertained claim- 
ants as well. If the terms of the statutes seem clearly to give the 
proceedings this character, one may still doubt the expediency of 
the legislation. 

In the Fisher case, one can not find in the statute the purpose 
to make the agreement conclusive on all persons irrespective of 
their participation therein. ‘It is expressly provided that all living 
and ascertained persons interested must be parties thereto before 
the agreement shall have any validity; provision is made for 
representation of the unborn and unascertained by guardian. The 





afforded to its owner and parties interested to appear and be heard upon the 
charges... .” Field, J., in Windsor v. McVeigh, 93 U. S. 274, 277-79 (1876). 
“The whole world, it is said, are parties in an admiralty cause; and, therefore, 
the whole world is bound by the decision. The reason on which this dictum stands 
will determine its extent. Every person may make himself a party, and appeal 
from the sentence; but notice of the controversy is necessary in order to become 
a party. ... But those who have no interest in the vessel which could be asserted 
in the court of admiralty, have no notice of her seizure, and can, on no principle 
of justice or reason, be considered as parties in the cause so far as respects the 
vessel.” Marshall, C. J., in The Mary, 9 Cranch. 126, 144 (U.S. 1815). See also 
Brown, J., in Roller v. Holly, 176 U. S. 398, 409 (1900) ; Dorr’s Adm’r v. Rohr, 82 
Va. 359, 363 (1886). 

56 Mass. Gen. Laws (1921) c. 185, § 40. 

57 Loring v. Hildreth, supra note 45. 

58 Mass. Gen. Laws (1921) c. 240, § 8. 

59 Loring v. Hildreth, supra note 45. 
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underlying idea of the statute seems to be that the action is be- 
tween definite persons, and that all interested in the land are 
parties. Nevertheless, in making the agreement conclusive on the 
unborn, the statute binds a person who was not represented except 
by the inadequate device of special guardianship, and who had 
no opportunity to appear in person. This is not usually permitted, 
even in actions im rem, as has been shown in the preceding dis- 
cussion. 


II. CAsEs WHERE THE EXISTENCE OF FUTURE INTERESTS IN 
Favor OF UNBORN PERSONS Is ADMITTED 


In the second type of case suggested by the New York court, 
the problem is whether the statute properly construed gives the 
court power to approve an agreement made by the living persons 
interested which will extinguish in whole or in part interests cre- 
ated by the will in favor of the unborn. The statute in its terms 
authorizes approval of a “ compromise.” The case of compromise 
which would first come to mind is an agreement between those 
claiming under a will and heirs threatening to contest it. It might 
well be the part of wisdom for the beneficiaries of the will to settle 
with the contestants for an agreed sum rather than to incur the 
uncertainties of litigation, which would at least reduce the amount 
available for distribution. This kind of compromise was clearly 
contemplated by the framers of both the New York and Massa- 
chusetts statutes, for it is expressly mentioned. 

A good illustration of this sort of agreement is found in Jn re 
Watson’s Estate, where the will of the testator gave the bulk of 
his estate to second cousins. The property was valued at about 
$8,000,000. A contest was threatened by the heirs, who were first 
cousins, and who would have taken in intestacy to the entire ex- 
clusion of the second cousins. Not all of the persons who might 
become entitled under the limitations of the will were in being. 
A special guardian was appointed for these unborn persons, and 
he assented to an agreement whereby the heirs were given $1,000,- 
000 in settlement of their contest. The court approved this agree- 
ment. It can scarcely be doubted that it was a wise one. The 





60 324 Misc. 216, 207 N. Y. Supp. 265 (1924), 
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special guardian * rendered a detailed report setting forth in a 
most convincing manner his reasons for assenting. All persons 
claiming under the limitation to second cousins were affected in 
like manner; that is, their gifts were cut down pro rata. It would 
seem unfortunate for everyone if the fact of contingent interests 
in unborn persons should make it impossible to reach such an 
agreement. The interests of both the living and the unborn 
would suffer alike in that event. 

Quite a different situation was presented in Copeland v. Wheel- 
wright.°° There the testator had devised property in trust, as to 
one third, to pay the income to his son Arthur or his heirs for 
twenty years, and then to transfer the principal sum to Arthur or 
his heirs; and as to another third part, to pay the income to his 
daughter Laura for her life, and after her death to transfer the 
principal to her issue when the youngest should have attained the 
age of twenty-one years. The remaining third part was given to 
the wife of the testator in terms similar to those employed with 
reference to Arthur’s gift. The wife predeceased the testator. 
The provisions of the will for this contingency were obscure, but 
it seems that Arthur and Laura were entitled on some terms to 
the share the wife would have taken had she survived. When 
Laura threatened to contest the will, an agreement was reached 
between her and Arthur whereby the former took one half of the 
property absolutely; the other half was to be held on trust for 
Laura for her life, and after her death on trust as to a third part 
thereof for any husband who might survive her, if she should so . 
appoint, and the residue on trust for her children for twenty 
years, the principal to be transferred at the end of that time to 
her “ then surviving children ” or their “ heirs.”” A special guar- 
dian was appointed for minors and all unascertained persons who 
might become interested. The agreement or “ compromise ” was 
then approved by the court. On petition of the trustee for vaca- 
tion of the decree, it was upheld. It is reasonably clear that the 
will created contingent future interests in favor of Arthur’s heirs 
as to one half the trust fund,® and that by the terms of the “ com- 





61 Professor L. Maurice Wormser. 

62 230 Mass. 131, 119 N. E. 667 (1918). 

63 See Kates, Future INTEREsTs (2d ed. 1920) § 170 et seg.; THEOBALD, WILLS 
(8th ed, 1927) 457. 
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promise,” these persons were entirely eliminated. It seems obvi- 
ous also that contingent interests were created in favor of Laura’s 
issue, and that in the provisions of the “ compromise ” these were 
cut down by the insertion of a limitation in favor of her surviving 
husband, and also subjected to a possible postponement for a 
period longer than that stipulated in the will. The court re- 
marked that the contest was bona fide, and that the “com- 
promise ” was an honest settlement thereof. 

Between such cases as In re Watson’s Estate and Copeland v. 
Wheelwright, there would seem to be a material distinction. The 
existence of future interests in the unborn ought not to eliminate 
the possibility of compromise between the beneficiaries of the will 
on the one hand and the heirs on the other, when compromise is a 
wise and expedient thing for all persons interested under the will, 
and when all risk loss of the whole gift in the event of litigation. 
This kind of compromise was clearly contemplated in the draft- 
ing of the statute. The interests of the unborn will be adequately 
protected because they are identical with those of living bene- 
ficiaries who will be affected in exactly the same way. It need 
not be insisted that all beneficiaries under the will suffer loss 
through the compromise. The unborn will be sufficiently pro- 
tected where there are living members of the same class who will 
be affected in like manner. A certain amount of property will 
be withdrawn entirely from the operation of the will, and all in- 
terests in it, present and future, created by the provisions of the 
will, will be extinguished. But a so-called “ compromise ” which 
extinguishes entirely some of the future interests created by the 
will, substituting nothing for them, is quite a different matter, and 
is much more difficult to justify. 

Indeed, it is not clear how the decision reached in Copeland v. 
Wheelwright can be reconciled with the requirements of the 
statute of Massachusetts. In our prior discussion of Fisher v. 
Fisher, it has been pointed out that a “‘ compromise ” according 
to popular understanding of the word is an agreement in which 
something is yielded on both sides. Now in the Massachusetts 
case, Arthur’s heirs were eliminated entirely by the “ com- 
promise,” and took no benefit in any form. As for them, the will 
might as well have been held invalid. For them there was no 

compromise in any ordinary sense of that term. As for Laura’s 
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issue, the provisions of the will were altered materially; to what 

extent this alteration might prove prejudicial, could not be fore- 
told at the time of the agreement. Since her issue could take 
nothing in an intestacy, and did take something under the agree- 
ment, it is not so evident that the agreement was not a compromise 
as to them. Nevertheless, grave doubt may be entertained as to 
the propriety of satisfying the contestant of a will at the princi- 
pal expense of the contingent future interests, which are naturally 
more vulnerable to attack than the present interest or future in- 
terests represented by living and ascertained owners. It may 
well be contended that the agreement here entered into was not 
such as a court was empowered to approve. 

The criticism of this decision need not rest, however, on the 
proposition that the agreement was not a “ compromise ” within 
the meaning of the statute. It is provided that no agreement shall 
be approved unless it is “ just and reasonable ” in its effect upon 
“contingent future interests.” How can an agreement which 
entirely eliminates one class of future interests be asserted to be 
just and reasonable as to that class? The court in its opinion 
realizes the force of this criticism, for it states that “it is hard to 
imagine cases wherein it can be found . . . that an agreement 
is ‘just and reasonable . . . in its effect upon any future con- 
tingent interests’ . . . which absolutely wipes those interests 
out of existence.” °* Yet the court seemed to think that the 
statute might permit this where the future interests were ex- 
tremely remote. It is doubtful if the court realized that the 
agreement which it had approved actually did extinguish certain 
interests entirely. One is moved to inquire just why the remote- 
ness of a future interest should affect the determination of the 
“justice” and “ reasonableness” of extinguishing it. Possibly 
it is felt that elimination of such remote interests might bring 
about a settlement of a threatened contest, and that small sacri- 
fice would result, since such future interests might never come 
into possession anyway. Yet those interests were limited by the 
testator in a jurisdiction the law of which recognized interests of 
this nature, and it would seem that the persons who might benefit 
from such limitations should not be called upon to sacrifice their 





64 230 Mass. at 137, 119 N. E. at 669. 
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small chance to save those with more substantial interests. If the 
idea is that remote future interests are socially obnoxious, and that 
it is always salutary to get rid of them,® it may be remarked 
that this particular legislation does not attempt to accomplish 
that purpose. 

If the statute is open to the broad construction adopted by the 
Massachusetts court, it is highly doubtful legislation. It makes 
possible extinguishment of future interests in a case where the 
future owners are not present to exercise their own judgment as 
to the advantage to them of the sacrifice, and indeed makes pos- 
sible extinguishment in cases where it is clear that if the owners 
were present they would never consent. To contend that they are 
adequately represented by the special guardian appointed by the 
court is to overlook several important factors. It is hardly likely 
that the guardian will be filled with burning zeal for the protec- 
tion of the unborn children who may never be born, and who are 
but hypotheses of the law. What could the special guardian for 
Arthur’s unborn or unascertained heirs in Copeland v. Wheel- 
wright have been thinking about when he assented to a “ com- 
promise ” which entirely excluded his wards, and brought them 
nothing whatever except disappointment? The fact that such 
a decision was rendered is proof of the inadequacy of the guar- 
dianship device. In that case the court declared that the statute 
did not confer “ power to make a new will or to render the al- 
lowance of a will subject to approval as to the wisdom of its terms 
by interested parties and the court.” ** Yet it would seem that 





65 There is much in the language of the court to suggest that it was influenced 
by the feeling that it would be desirable to eliminate remote future interests even 
though it should not be absolutely necessary to do so in order to effect an agree- 
ment. The court said: “ Such an interest may be so remote, and its actual enjoy- 
ment so improbable that its retention would appear to be nothing more substan- 
tial than a film of mist. The existence of an imaginary or even an extraordinary 
possibility is not enough to prevent such an agreement from having force when 
approved as required by the statute. It is conceivable that future contingent 
interests may be of such tenuous nature that it would be just and reasonable to 
remove them even so far as concerns such interests rather than to permit them to 
remain a cloud upon other rights arising in the estate. ... But it cannot be said 
as matter of law that a case may not exist where the future contingent interest may 
be so shadowy that it may be said to have no real foundations for substantial 
expectation and therefore justly and reasonably may be held not worthy of en- 
forcement.” 230 Mass. at 137-38, 119 N. E. at 669. 

66 230 Mass. at 137, 119 N. E. at 669. 
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this is exactly the effect of the statute as interpreted by the 
court. 

If future interests of a certain degree of remoteness are socially 
undesirable, the creation of them may be prohibited. This, of 
course, is what the Rule against Perpetuities has done. If it is 
desired to go further and to make interests permissible under this 
rule subject to destruction by action of the owners of the pre- 
ceding estates, or by the courts, it is not perceived why the statu- 
tory rule of destructibility should be limited to future interests 
created in wills and equitable interests created in trust instru- 
ments. Legal interests created by deed should be included. 
Moreover, the vesting of such power of destruction in the courts 
without any rules for its exercise appears unwise. In practice 
one type of interest may seem to one court appropriate for de- 
struction, while another court may take a contrary view. Since 
the statute allows a large discretion to the judge, it is unlikely 
that the divergent views of the trial courts can ever be formu- 
lated by the appellate courts into rules of general operation. 

As to the constitutionality of the statute, the writer thinks that 
it should be upheld, even as construed in Massachusetts. It was 
passed prior to the execution of the testator’s will. It should be 
within the power of the legislature to make certain future inter- 
ests destructible, even without compensation, if sound social 
policy is thought to require. No one doubts that the legislature 
may adopt any reasonable rule against perpetuities. If it may 
invalidate entirely certain attempts at the creation of future 
interests, it should be allowed to permit their creation subject to 
a power of destruction in other persons. Whether that power is 
lodged in the owner of a preceding estate alone, or in him and 
the court jointly, is immaterial so far as the problem of consti- 
tutionality is concerned. While this is the writer’s view, it is quite 
possible that some courts might regard such statutes as uncon- 
stitutional,”’ particularly because of their non-applicability to 
legal interests created by deed, and the consequent discrimina- 
tion, which might be considered unreasonable. 





87 It may be noted that some courts have held unconstitutional statutes pro- 
viding for sale of land and extinguishment of vested future interests, even when 
the legislation had prospective operation only. See Schnebly, supra note 30, at 
68 et seq. 








402 HARVARD LAW REVIEW 










As for authority to support Copeland v. Wheelwright, not much 
can be found. Clarke v. Cordis,°* which was relied upon to a 
considerable extent in Copeland v. Wheelwright, was a case in 
which the compromise eliminated litigation of the legitimacy of 
certain persons claiming under the will. The agreement gave 
those persons a smaller share than they would have been entitled 
to if they had proved their legitimacy. ‘There were certain future 
interests limited which were affected by this agreement, but af- 
fected in proportionate degree with all other interests. In Neaf- 
sey v. Chincholo® there were devises to two persons for their 
lives, with cross-remainders for their lives, and a remainder in 
fee to the testator’s heirs. A compromise was entered into and 
approved by the lower court which divided the property equally 
and absolutely between the persons mentioned as life tenants. 
It was held on appeal that this approval must be set aside. One 
ground for the decision was that no special guardian had been 
appointed, but the court also declared that the judge had no power 
to approve an agreement which eliminated entirely the future in- 
terest limited and made a different disposition from that ex- 
pressed by the testator. This decision certainly gave no sup- 
port to Copeland v. Wheelwright, and may even be regarded as 
contrary in substance. In a later Massachusetts decision * the 
court appears to have followed Copeland v. Wheelwright and ap- 
proved an agreement which gave an alienable interest where the 
testator had made an inalienable one. But since the issue was on 
the alienability of the interest, the decision may signify no more 
than that the approval of the agreement could not be collaterally 
attacked; it may not settle the question whether on appeal an 
upper court would set aside the approval on the ground of error. 




























CONCLUSION 







In Fisher v. Fisher, the New York court quoted from Copeland 
v. Wheelwright the broad interpretation of the Massachusetts 
court, but declined to indicate whether it would be willing to con- 
strue the New York act in the same manner. It is likely, how- 


















68 4 Allen 466 (Mass. 1862). 
69 225 Mass. 12, 113 N. E. 651 (1916). 
70 Woodard v. Snow, 233 Mass. 267, 124 N. E. 35 (1919). 
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ever, that the mere quotation will afford encouragement to the 
making of “compromises” extinguishing future interests, and 
that ultimately the court will have to decide that question. And 
in the zeal of legislators for copying statutes of other states, it is 
probable that sooner or later other statutes of equivalent effect 
will be enacted elsewhere. The decisions in New York and 
Massachusetts may eventually assume, therefore, a much greater 
importance than they have at present. Legislation of this char- 
acter ought to have careful consideration before its enactment, 
and in its construction by the courts care must be taken to dif- 
ferentiate the various situations which may arise. Given the nar- 
rower scope of operation illustrated in Jn re Watson’s Estate, 
such legislation may undoubtedly serve a useful purpose. If 
given the breadth of operation permitted in Copeland v. Wheel- 
wright and Fisher v. Fisher, it becomes of questionable utility. 


Merrill Isaac Schnebly. 


UNIVERSITY OF ILLINOIS COLLEGE oF LAw. 
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FRACTIONAL SHARES UNDER STOCK DIVIDEND 
DECLARATIONS 










HE practice of capitalizing surplus through the medium of 

stock dividends has been resorted to with increasing fre- 
quency by all kinds of corporations within the past ten years. A 
report of the Federal Trade Commission’ based on statistics 
gathered from over ten thousand corporations throughout the 
United States indicates that the absolute increase in stock divi- 
dends in the period 1920 to 1926 over that of 1913 to 1919 among 
corporations paying any stock dividend at any time during the 
fourteen-year period was 586.62 per cent, while the absolute in- 
crease in cash dividends for the same corporations over the same 
period was only 94.07 per cent.” Although no later statistics are 
available, it is safe to assume that this method of distributing 
surplus has been adopted even more widely since 1926,° and ap- 
parently the recent market crash has not discouraged the use of 
this mode of distributing profits. 

Several different causes have contributed to this sudden popu- 
larity of the stock dividend. The decision of the United States 
Supreme Court in Eisner v. Macomber * that stock dividends are 
not taxable as income to stockholders no doubt has had a marked 
effect in inducing corporations to declare dividends in stock rather 
than in cash.° Moreover, the huge outlays of capital demanded 

























1 Report of the Federal Trade Commission on stock dividends, made in response 
to Senate Resolution No. 304, 69th Cong. 2d Sess., approved Dec. 22, 1926. SEN. 
Doc. No. 26, 7oth Cong. 1st Sess. 2 Id. at 8, 9. 

3 See Report of Industrial Securities Committee of the Investment Bankers 
Association of America, in PROCEEDINGS OF THE EIGHTEENTH ANNUAL CONVENTION 
OF INVESTMENT BANKERS ASSOCIATION OF AMERICA (1929) 48. 

4 252 U. S. 189 (1920). For a discussion of this decision, see Beale, Stock- 
holders and the Federal Income Tax (1923) 37 Harv. L. Rev. 1; Clark, Eisner v. 
Macomber and Some Income Tax Problems (1920) 29 Yate L. J. 735; Seligman, 
Implications and Effects of the Stock Dividend Decision (1921) 21 Cot. L. Rev. 
313; Warren, Taxability of Stock Dividends as Income (1920) 33 Harv. L. REv. 
885; Powell, Stock Dividends, Direct Taxes and the Sixteenth Amendment (1920) 
20 Cot. L. Rev. 536. 

5 The report of the Federal Trade Commission, supra note 1, points out that 
large shareholders who would be subject to heavy surtaxes were responsible for 
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by programs of expansion and large scale production have ren- 
dered reinvestments from earnings both necessary and profitable. 
Another factor to which this growth is attributable is the change 
in attitude of investors, who are becoming increasingly anxious 
to gamble on the success of an enterprise.* In order to be in a 
position to offer a prospective stockholder a reasonably safe in- 
vestment and at the same time give him a chance to share in the 
risks of the business, many corporations have provided that 
dividends on preferred stock are payable at the option of the 
holder either in common stock or in cash. 

This astounding growth of the stock dividend policy justifies 
an examination of problems heretofore untouched, apparently 
because of their supposed insignificance. Formerly, the stock 
dividend was a rare and unusual device’ occasionally adopted 
by a corporation for the purpose of giving the stockholders some 
evidence of their increased equity in a company. Usually such 
a dividend was substantial. In striking contrast is the policy, 
now fashionable, of declaring regular quarterly stock dividends 
in very small amounts. This change in attitude and policy, 
shifting emphasis from the orthodox cash dividend to frequent 
and recurring stock dividends, has made acute the problem of 
dealing with the shareholder who, under the terms of the stock 
dividend declaration, would be entitled to only a fractional part 
of a share. 

Whenever a stock dividend is declared which is less than 100 
per cent of the outstanding capital stock, it is almost inevitable 
that there will be certain shareholders whose holdings are not 
sufficient to entitle them to exact full shares. The corporation 
is faced with the necessity of issuing fractional shares to these 
stockholders or of adopting a device which will satisfy their 
interests in some other way. A statute in Connecticut * pro- 





the adoption of stock dividend policies, since the corporation itself would gain 
nothing in the way of relief from taxes through such a policy. Perhaps this report 
overestimates the influence of the decision in this particular. 

6 See Grossman, Some Modern Trends in Industrial Corporation Financing 
(1929) 15 A. B. A. J. 127, 129. But see N. Y. Times, Dec. 21, 1930, at N. 9. 

7 Stock dividends are often characterized as “ extraordinary dividends ” where 
a question of apportionment is involved. See Ballantine v. Young, 79 N. J. Eq. 70, 
81 Atl. 119 (1911). 

8 “No certificate for fractions of shares shall be issued. Whenever fractional 
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hibits a corporation from issuing fractional shares, but in all 
other states there are no statutory restrictions which would pre- 
vent such an issue, and in some states it is expressly authorized.’ 
Seldom do corporate charters or by-laws contain provisions 
which would require the issuance of full shares only, and it may 
safely be asserted that almost all corporations could issue frac- 
tional shares under the terms of a stock dividend declaration if 
this action were desirable.*® But corporations seldom adopt such 
a practice. To issue fractional shares would involve great ex- 
pense and inconvenience to the corporation, and would hopelessly 
complicate and confuse its books and stock records. The compu- 
tation of future dividends in either stock or cash would become 
increasingly intricate, and in time would prove both impractical 
and unsatisfactory. Numerous disputes over the voting rights 
of such shares would be inevitable. For these reasons the issu- 
ance of fractional shares has been avoided, and provisions have 
been made in the dividend declarations for some different treat- 
ment of those who would be entitled to such shares. The methods 
which have been adopted for dealing with this problem may be 
grouped into three categories, which may be called for conven- 
ience, provision for payment in cash, provision for issuance of 
scrip, and provision for accumulation of credits. 

Such provisions necessarily involve a discrimination between 
stockholders of the same class, for while certain stockholders re- 
ceive additional shares forthwith, others are given cash or scrip 
or are dealt with in some other manner. Apparently no court 
has ever passed upon the question whether such schemes involve 
a violation of the well-established rule that dividends among stock- 
holders of the same class must always be equal and without 
discrimination.** It is generally recognized that this rule of 









rights result from an increase or reduction of capital stock and the stockholders 
fail to combine the same by purchase or sale, the directors shall, after due notice, 
sell such rights to the highest bidder and issue proper certificates therefor.” Conn. 
Gen. Start. (1930) § 3417. 

® Onto GEN. CopE (Page, 1931) § 8623-30; S. C. Crv. Cope (1922) § 4263. 

10 See Perry v. Bank of Comm., 118 Miss. 852, 80 So. 332 (1918). 

11 Cratty v. Peoria Law Library Ass’n, 219 Ill. 516, 76 N. E. 707 (1906); 
Segerstrom v. Holland Piano Mfg. Co., 160 Minn. 95, 199 N. W. 897 (1924); 
Willcox v. Trenton Potteries Co., 64 N. J. Eq. 173, 53 Atl. 474 (1902); Billingham 
v. Gleason Mfg. Co., ror App. Div. 476, 91 N. Y. Supp. 1046 (1905), aff’d, 185 
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equality among shareholders is merely a corollary of the pre- 
sumption of equality among partners,’ and is not a rigid and 
unalterable part of the company’s constitution. Being merely a 
presumption by which the rights of stockholders are regulated 
in the absence of contractual arrangement, clearly the rule has 
no application when there is a statutory ** or charter provision ** 
which regulates the rights of stockholders inter sese in some other 
manner. Consequently a statute or a charter provision authoriz- 
ing the treatment of those entitled to fractional shares under a 
stock dividend declaration in a manner different from those en- 
titled to full shares would be effectual to eliminate any of the 
problems which are here considered; but such provisions are 
unusual. It is the purpose of this discussion to inquire whether 
or not the various schemes used by corporations for the satis- 
faction of fractional interests are justified in the absence of 
statutory or charter provisions which would permit such dis- 
criminations. 


I. PROVISION FOR PAYMENT IN CASH 


When corporations first adopted the plan of issuing stock divi- 
dends, it was usual to capitalize the surplus at par and to provide 
in the dividend declaration that those entitled to fractional 
shares should receive instead cash equal to a corresponding frac- 
tional amount of the par value.*® This scheme is still resorted to 
by many corporations. If the whole surplus is to be capitalized 
by means of the stock dividend, the shareholder who receives 
cash will not suffer any pecuniary loss, since the cash he receives 
will be an exact measure of his proportionate share in the surplus. 
The stockholder receiving additional stock will retain intact his 





N. Y. 571, 78 N. E. 1099 (1906); see 1 MorAWETZ, PRIVATE CoRPORATIONS (2d ed. 
1886) § 454; 2 Cook, Corporations (8th ed. 1923) § 540. 

12 See 1 MacHEN, Mopern Law oF CorporaTIONs (1908) § 517. 

13 See State v. Baltimore & Ohio R. R., 3 Gill 363 (Md. 1847); Mooney v. 
Farmers Mercantile & Elevator Co., 138 Minn. 199, 164 N. W. 804 (1917). 

14 As, e.g., in Bigbee & W. R. Packet Co. v. Moore, 121 Ala. 379, 25 So. 602 
(1899) ; Lyman v. Southern Ry., 149 Va. 274, 141 S. E. 240 (1928); Gellerman v. 
Atlas Foundry & Mach. Co., 45 Wash. 114, 87 Pac. 1059 (1906) ; cf. Allen v. White, 
103 Neb. 256, 171 N. W. 52 (1919). 

15 See Jones v. Terre Haute & Richmond R. R., 57 N. Y. 196 (1874). 
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proportionate interest in the surplus, but it will be placed perma- 
nently beyond his reach for purposes of any subsequent distri- 
bution. The stockholder obtaining cash will, of course, secure his 
proportionate share forthwith. If there is any chance of pecuni- 
ary loss under this scheme, it is borne by the stockholder who 
receives stock, since his share in the profits is not realized but 
is again subjected to the risks of the business. Such a stock- 
holder can not demand cash in lieu of the stock dividend,’* and 
so to a certain extent he is discriminated against. 

In the usual case, however, the whole surplus is not capitalized 
by means of the stock dividend. Here there is a direct pecuniary 
loss to the shareholder who is given only cash. His pro rata 
share in the corporate assets is diminished, since part of the re- 
maining surplus which is not capitalized becomes the property 
interest of those obtaining full shares under the dividend declara- 
tion. This pecuniary loss will, of course, be very small to each 
individual, but might amount to a substantial sum in the ag- 
gregate. 

For example, a corporation having a capital of $500,000 
represented by 5,000 shares, par value $100, and an undivided 
surplus of $250,000, decides to capitalize one half the surplus by 
declaring a stock dividend. Before this dividend each share of 
stock is worth $150. A stock dividend of 25 per cent is de- 
clared, fractions to be paid in cash. Let us assume that 4,000 
shares of the outstanding stock are held in multiples of four, 
while 1,000 shares are held by stockholders who own three shares 
or less. Under the terms of the dividend declaration the corpo- 
ration will distribute 1,000 new shares and $25,000 in cash. The 
capitalization will then become $600,000, represented by 6,000 
shares, and the surplus will be $125,000. Each share of stock 
is now worth $120.8333. The owner of a single share, which was 
formerly worth $150, now has a share worth $120.8333, and $25 
in cash, so that his net pecuniary loss is $4.1666. The stock- 
holder owning four shares, formerly worth $600, now has five 
shares worth $604.1666, so that he has gained what the share- 
holder entitled to a fraction has lost. It is true that the pecuni- 





16 Terry v. Eagle Lock Co., 47 Conn. 141 (1879) ; Lyman v. Pratt, 183 Mass. 
38, 66 N. E. 423 (1903); see 6 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1917) 
§ 3685. 
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ary loss in this situation to any individual stockholder can not be 
more than $12.50, but in the aggregate those entitled to fractional 
shares lose $4,166.66 of the surplus, which goes to enhance the 
value of the shares which are issued to those stockholders who 
take full shares under the terms of the dividend declaration. 

There is likewise a possibility of direct pecuniary loss to one 
entitled to a fractional share where the dividend is declared in 
no par stock which has been capitalized out of surplus at a figure 
below its book value.’ In such a situation, the cash obtained, 
calculated on the fractional part of the price per share at which 
surplus is capitalized, will not truly represent the proportionate 
interest of this shareholder in the surplus. Of course those ob- 
taining full shares will not sustain any loss by reason of the fact 
that the new shares are capitalized out of surplus at a price below 
the true book value, since their proportionate property interest 
will be enhanced. 

For example, a corporation having a capital of $200,000 rep- 
resented by 5,000 shares without par value, and a surplus of 
$50,000, desires to capitalize the whole of this surplus. It decides 
to capitalize the surplus at $20 per share and to declare a stock 
dividend of 50 per cent, fractions to be paid in cash. Before 
this dividend is declared each share of stock has a book value of 
$50. If all the shareholders received full shares under the terms 
of the dividend declaration there would be 7,500 shares represent- 
ing a capital of $250,000, and as there would be no surplus, each 
share would have a book value of $33.3333. Every shareholder 
who formerly owned two shares with a book value of $100 would 
now own three shares with a book value of $100. The property 
rights of each shareholder would remain unchanged. But let us 
suppose that while 4,000 of the outstanding shares at the time 
the dividend is declared are held by stockholders in multiples of 
two, there are 1,000 stockholders each owning a single share. 
Under the terms of the dividend declaration, the corporation 
issues 2,000 new shares and pays $10,000 in cash to those en- 
titled to fractional shares. The capital of the corporation is now 





17 The problem involved in such an issue is the same as that presented when a 
corporation seeks to issue additional non-par stock at an unreasonably low price. 
Bodell v. General Gas & Elec. Corp., 15 Del. Ch. 420, 140 Atl. 264 (1927); see 
BERLE, STUDIES IN THE LAW OF CORPORATION FINANCE (1928) 82-91. 
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$240,000, represented by 7,000 shares without par value, and 
there is no surplus. Each share now has a book value of $34.28. 
Each one of the 1,000 stockholders holding a single share for- 
merly worth $50 now has a share worth $34.28, and $10 in cash, 
so that his net pecuniary loss is $5.72. Each stockholder owning 
two shares, formerly worth $100, now owns three shares worth 
$102.84. Here the pecuniary loss to any individual stockholder 
can not be more than $5.72, but in the aggregate the shareholders 
receiving new stock under the terms of the dividend declaration 
have gained $5,720 at the expense of those entitled to fractional 
shares. 

Besides being subjected to these possibilities of pecuniary loss, 
the shareholder who receives cash has his proportionate voice in 
the management diminished. The new stock issued to those en- 
titled to full shares increases the number of outstanding shares 
without giving the stockholder entitled to a fraction any chance 
to obtain part of the increase. This is not a serious matter in any 
case in which the stock of the corporation is freely obtainable in 
the market, for the shareholder receiving cash can put more cash 
with it and obtain a single share which will more than maintain 
his pro rata voting power.’* In a corporation whose stock is 
closely held, this objection might be more serious. 

It can readily be seen that this scheme eliminates any burden 
to which the corporation might be subjected by carrying fractional 
shares on its books. As soon as the dividend is declared the 
corporation distributes full shares and cash, and there is nothing 
further to be done to appease the fractional shareholder. At the 
next dividend date the corporation will not be troubled with frac- 
tional shares created under the former dividend declaration. 

Whether or not a court would uphold this method of dealing 
with the shareholder entitled to a fractional part of a share seems 
an almost academic question, since, as a practical matter, it would 
be all but impossible to find an injured party whose loss would 
be sufficient to justify the bringing of an action to test his rights. 





18 It is doubtful that the difference between a large corporation whose stock 
is easily obtainable and a small corporation whose stock is closely held would be a 
controlling consideration in the determination of the validity of the plan. Courts 
have often noted this distinction but seldom have they accorded it very weighty 
consideration. See Raynolds v. Diamond Mills Paper Co., 69 N. J. Eq. 299, 


60 Atl. 941 (1905). 
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But corporations desiring to avoid needless bookkeeping compli- 
cations and confusion in their stock records will naturally seek a 
scheme which is sound in theory. 

Certainly the size of the investment of the stockholder entitled 
to a full share as compared with that of the stockholder entitled 
to only a fraction under the terms of the dividend declaration can 
not successfully be urged as a justification for the discrimina- 
tion.’® There is no basis in reason for such a distinction, for 
under one dividend declaration an individual whose total holdings 
were very large might become entitled to a fractional share, and 
one whose total holdings were small might be entitled to full 
shares; while under another dividend declaration the small share- 
holder might be given a fractional share and the large shareholder 
might obtain full shares. The rule of equality, moreover, con- 
templates that each share shall be entitled to the same return as 
every other share, not that stockholders holding the same number 
of shares shall be treated equally. Finally, it is merely a fortui- 
tous circumstance and not a valid basis of distinction that the 
mathematical calculations of the amount of the dividend to which 
each shareholder is entitled result in even shares to some and 
fractions to others. 

Since the practice of declaring small stock dividends has become 
so common, and since almost all investors know that corporations 
do not issue fractional shares to those entitled thereto under the 
terms of dividend declarations, an argument might be made that 
the shareholder who buys with such knowledge impliedly con- 
sents that if under the terms of any subsequent stock dividend 
declaration his holdings do not entitle him to a full share, the 
corporation may give him cash. It is true that in the case of 
partners the presumption of equality in distribution of profits 
can be upset by a course of conduct which indicates that the 
partners have been dividing profits in some other manner.” But 












19 In State v. Baltimore & Ohio R. R., 3 Gill 363 (Md. 1847), the court held 
invalid a dividend declaration which provided that holders of less than 50 shares 
should be paid in cash, and that holders of more than 50 shares should be paid 
partly in bonds and partly in cash. 

20 Underwood v. Overstreet, 188 Ky. 562, 223 S. W. 152 (1920); Harris v. 
Carter, 147 Mass. 313, 17 N. E. 649 (1888); Lavoine v. Casey, 251 Mass. 124, 
146 N. E. 241 (1925); Dovey v. Dovey, 95 Neb. 624, 146 N. W. 923 (1914); see 
LinpLey, PARTNERSHIP (9th ed. 1924) 436. 
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the situation of the stockholder buying into a corporation is en- 
tirely different. He has not shared any profits at the time he buys 
his stock, and therefore there is no conduct on his part which can 
be relied upon as showing consent to be treated differently than 
other shareholders of the same class. Furthermore, in the case 
of corporations, it has become almost a hard and fast rule that 
any variations in the rights of stockholders must be stated in the 
incorporation papers in order to become binding on stockholders.” 
For these reasons, the argument for an implied agreement by the 
stockholders that discrimination in this particular may be prac- 
ticed can not stand. 

It is submitted that the rule forbidding discrimination between 
stockholders of the same class is not absolute, but properly con- 
strued means no more than that the corporation must act fairly 
in distributing its profits so that equality among shareholders 
may be attained insofar as this is compatible with efficient ad- 
ministration of the corporation’s affairs. It follows from such a 
conception that a departure from precisely equal treatment of 
the shareholders will be considered no violation of the rule if the 
discrimination is absolutely necessary to preserve some other 
competing interest of the corporation. To avoid the issuance of 
fractional shares and the complication and confusion of its stock 
books and records, a corporation would seem to be justified in 
adopting some plan for getting rid of the interests of those who 
would be entitled to fractional shares under the terms of the stock 
dividend declaration. In order to escape invalidity, however, 
under the rule that stockholders of the same class must always 
be treated equally, the plan adopted would have to reduce to a 
minimum the discrimination against those entitled to fractional 
shares. 

The plan of providing for payment of fractional interests in 
cash does involve a real discrimination, since the stockholder 
entitled to a fractional share may lose a portion of his vested 
property interest, and is bound to have his proportionate voice 
in the management diminished.*” Nor is this discrimination abso- 





21 Lyman v. Southern Ry., supra note 14. 

22 Some corporations have adopted the plan of selling at market, on a date a 
few days in advance of the date of the dividend payment, an amount of stock 
equal to the aggregate of fractional interests resulting under the dividend declara- 
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lutely necessary, for there are other plans ** which accomplish 
the purpose of getting rid of fractional interests without sub- 
jecting to loss one who is entitled to such a fraction. Conse- 
quently the plan can hardly be justified on the ground of business 
necessity and convenience, and corporations which follow such 
a practice should provide for it in their incorporation papers.” 


II. Provision FOR ISSUANCE OF SCRIP 


Numerous corporations have adopted schemes which provide 
for the issuance of some sort of scrip to the shareholders entitled 
to fractional shares under the terms of stock dividend declara- 
tions. Such schemes represent attempts to improve the position 
of the fractional shareholder and to eliminate discrimination by 
giving the scrip holder an opportunity to preserve his proportion- 
ate property interest and voice in the management. Instead of 
providing that fractional shares shall be paid forthwith in cash, 
the corporation issues scrip to those entitled to fractional shares, 
which provides that when it is presented with similar scrip aggre- 
gating at least one full share the corporation will issue a full share 
to the holder. These fractional scrip certificates usually provide 
that the right to exchange for full shares will expire at the end of 
a limited time, usually about six months, after which the holder 
will only be entitled to cash. A few corporations issue scrip 
which is exchangeable for fractional shares for an unlimited time, 
but such a plan presents no peculiar problems. To encourage the 
scrip holder to combine and exchange his scrip for full shares, it 
is provided that there shall be no right to receive dividends or 
exercise any voting power until such exchange is made.”* The 





tion, and of distributing the net proceeds of such sale pro rata among those en- 
titled to fractional shares. This scheme is used by Standard Investing Corporation 
and The Kroger Grocery and Baking Company. Such a plan eliminates to a 
large extent the chance that one entitled to a fraction will suffer any pecuniary 
loss, but the objection that there is a loss of such a stockholder’s proportionate 
voice in the management remains. 

23 These are discussed in the remainder of this article. 

24 It would not be necessary to outline the plan specifically in the incorporation 
papers but the right to discriminate in cases of fractional shares might be couched 
in general terms. It would be possible to do this in greater detail in a by-law 
provision. 

25 In Ohio, a statute provides that in lieu of fractional shares a corporation 
may issue scrip, which shali not be entitled to voting power or dividends. OxIo 
Gen. Cope (Page, 1931) § 8623-30. 
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amount of cash to be paid to the scrip holder at the end of the 
designated time is calculated in the same manner as under the plan 
already discussed, and his scrip then entitles him to receive 
a corresponding fractional amount of the price per share at which , 
the surplus has been capitalized.” 

Under this scheme it is possible that the scrip holder will 
not suffer any pecuniary loss even though the whole surplus is 
not capitalized or the surplus is capitalized at a figure below 
the book value per share. Usually the corporation creates a 
market for the scrip, or has a broker create a market, and the 
scrip holders are notified of its existence. Presumably the price 
offered for such scrip will reflect the interest of a fractional share 
in the true book value of the assets of the corporation, and will 
be influenced by the fact that there is an undivided surplus. 
Hence, by selling his scrip a shareholder may put himself in as 
good a position pecuniarily as the shareholder who receives full 
shares. The great advantage of this method is that by virtue of 
the scrip the shareholder entitled to a fractional share is given 
an opportunity to preserve his voice in the management, a feature 
which is entirely lacking in the plan previously discussed. There 
is still discrimination, however, for the scrip holder may have 
difficulty in matching up his scrip to aggregate a full share, or 
may have trouble in disposing of it without sustaining a loss,” 
and under any circumstances a burden has been placed on the 
scrip holder to take some action to preserve his interest, while 
his fellow stockholder who receives full shares is under no burden 
at all. Also, the scrip holder is deprived of dividends and voting 
rights on a fractional part of a share for the period during which 
his scrip is unconverted. 





26 It is even possible that the scrip holder will gain an advantage under this 
scheme, for if the market price of the stock goes down during the interval he will 
still be entitled to a fractional amount of the par value. 

27 See 2 MAacHEN, Mopern Law or CorporaTIons § 1356: “.. . but wherever 
a dividend is payable in shares or bonds or other similar property there is great 
difficulty in avoiding such discrimination altogether; and the issue of scrip to the 
small shareholders redeemable when presented in amounts equalling one or more 
shares, does not wholly avoid the evil, inasmuch as the small shareholders may find 
themselves unable to dispose of the scrip except at a sacrifice, and may not have 
the means to purchase the requisite fractional amount of scrip to secure one share 


or bond,” 
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It might be suggested that complete equality between share- 
holders could be accomplished through the use of scrip converti- 
ble into shares for a limited period and thereafter convertible 
only into cash, if such scrip were given to all the shareholders, 
whether entitled to full or fractional shares under the terms of 
the dividend declaration. Such a scheme would not necessarily 
accord equal treatment to the stockholders, and would be un- 
workable in any event, for it defeats the very purpose of declaring 
the stock dividend. Under such a plan it would be possible for 
all the stockholders to wait and receive cash, so that the corpo- 
ration would not succeed in adding anything to its capital account. 

Some large corporations have adopted improvements on this 
scheme of issuing scrip to those entitled to fractional shares 
under the terms of the dividend declaration. The scheme varies 
greatly in different particulars, but underlying all the variations 
are certain essential features. Upon the declaration of a stock 
dividend, full shares are issued to those so entitled, and in addi- 
tion a number of shares of stock equal to the aggregate of frac- 
tional interests resulting from the dividend are set aside and held 
by the corporation. Scrip certificates, entitled for a limited time 
to demand full shares when presented with similar scrip aggre- 
gating full shares, are then issued to those entitled to fractional 
shares. Provision is made that at the end of the stated time, 
which is usually about six months, the stock reserved by the 
corporation will be sold at market and the scrip holders will be 
entitled only to their pro rata share of the net proceeds of the 
sale.*® 





28 This plan has been adopted by The Borden Company, Columbia Gas & 
Electric Corporation, the Commonwealth and Southern Corporation, and Gorham 
Manufacturing Company. Some corporations have adopted this plan substan- 
tially as outlined but have limited the right to obtain cash to a period of five 
years, after which the scrip is made entirely void. International Superpower Cor- 
poration is an example. The validity of such a scheme depends also upon a con- 
sideration of whether or not the corporation is justified in depriving the fractional 
shareholder of all rights after a certain period, in view of the fact that the stock- 
holder who is entitled to a full share has an unlimited right. See infra pp. 418-21. 

It would be possible to pay dividends on the stock set aside for sale, and to 
add these dividends to the net proceeds of the sale for distribution to the holders 
of fractional interests. It would seem that dividends should be so paid when the 
stock is issued to an agent in trust for the fractional shareholders. If this were 
done, part of the objection to the scheme would be eliminated. Columbia Gas & 
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Such a plan succeeds in eliminating some of the inequality in- 
herent in the plans already discussed, for under it there is very 
little chance that the shareholder entitled only to a fraction will 
suffer any pecuniary loss. If the whole surplus is not capitalized, 
or if no par stock is capitalized at a figure below its book value, 
the scrip holder theoretically will obtain his proportionate share 
in the assets, since the market price at which the stock represent- 
ing the aggregate of fractional interests is sold will reflect its true 
book value. The market price of the shares to be sold will in 
most cases be affected by the fact that the corporation has an 
undivided surplus, so that a proportionate interest in the proceeds 
of the sale of such stock will adequately preserve the property 
interest of the scrip holder. Under this plan, moreover, there 
is bound to be a sale of the stock which is behind the fractional 
scrip certificates, so that the burden of realizing his full propor- 
tionate interest in the corporate assets is not thrown on the scrip 
holder as it was under the scheme last discussed. Under that 
plan, the scrip holder was forced to find a market for his scrip 
at a price which would compensate him for his true proportionate 
share in the corporate assets. Under this scheme, the scrip 
holder can sit back and do nothing, and shares of stock, much 
more apt than scrip to reflect the true proportionate share in 
the corporate assets,” will be sold for him. Just as under the 
plan last discussed, the scrip holder loses dividends and voting 
power on the fractional part of a share to which he is entitled 
until there is conversion into a full share. 

Insofar as preserving the small shareholder’s pro rata voting 
power is concerned, this plan is not an improvement. True, the 
small shareholder is given the same opportunity to match up his 
scrip and obtain full shares, but if he does not succeed in doing 
so his proportionate voting power is decreased even more than 
under the other schemes. Under this plan, not only are full shares 
issued to those entitled to them, but in addition the full shares 
representing the aggregate of fractional interests are sold, so that 





Electric Corporation under its plan provides that dividends shall be paid on the 
stock set aside against scrip. 

29 The market price of scrip is not always exactly the same as the market 
price of the stock into which it is exchangeable, and the market price of stock is 
less subject to manipulation than the market on scrip. 
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the amount of stock newly issued which dilutes the small stock- 
holder’s proportionate share in the management is greater than 
under the schemes already discussed. 

This plan does involve some expense and inconvenience to the 
corporation, for it must act as a clearing house for fractional 
scrip certificates during a certain period and then must go into 
the market and sell stock. Furthermore, during the six months’ 
interval that the scrip is outstanding, the corporation must re- 
serve stock for the redemption of the scrip, and for this period 
there is no certainty as to how much of this stock will actually be 
available for sale on the market. Since the fractional scrip cer- 
tificates carry no right to share in profits until converted, the 
corporation is not put to the necessity of calculating dividends 
on fractional shares at any time, and ultimately, after a very brief 
period, the books of the corporation are entirely cleared. In 
practice many corporations appoint an agent to handle the whole 
matter. The stock representing the aggregate of fractional in- 
terests is issued to the agent, and the scrip is made exchangeable 
for full shares only at the agent’s office. The stock representing 
the aggregate of fractional interests is sold by the agent and the 
cash distributed, so that the corporation is relieved of any bother 
at the outset.*° The legal result is no different than if the corpo- 
ration had handled the whole matter itself. 

Under these plans which provide for the issuance of scrip 
convertible for a time into full shares when matched up, and 
thereafter entitled to cash, the chance that the shareholder en- 
titled to a fractional part of a share will be deprived of his pro- 
portionate property interest is almost negligible. The only 
substantial basis for a claim of discrimination is that such a share- 
holder may lose his proportionate voice in the management. But 
the corporation has provided a machinery well calculated to put 
the scrip holder in a position either to sell his scrip and thus ob- 
tain compensation for his loss or to maintain his proportionate vot- 
ing power by spending a little more money to obtain scrip enough 
to demand a full share. Only if the scrip holder does nothing 





30 Under the stock dividend declaration of Gorham Manufacturing Company 
the Industrial Trust Company was appointed to handle the fractional shares, and 
the Chase National Bank of the City of New York acts as agent under the plan 
of the Borden Company. 
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will the possibilities of loss materialize. Actually these plans 
involve discrimination only insofar as they place a burden upon 
the scrip holder to take some action if he desires to maintain his 
pro rata voting power, while no such burden is placed on his 
fellow stockholder whose holdings happen to entitle him to full 
shares. The loss of dividends and voting power on a fractional 
part of a share for the short period that the script is outstanding is 
not a serious objection. This loss can certainly be justified on the 
ground of convenience and necessity, for the whole purpose of the 
plan would be defeated if the corporation should have to carry 
such fractional interests on its books for even a very brief period. 

Discrimination and inequality are here reduced to a minimum, 
and it is sound to assume that such plans could not successfully 
be assailed as violations of the rule of equality among stockholders 
of the same class. The adoption of such plans can readily be 
justified, since the discrimination which is involved is inevitable 
if the corporation is to accomplish its purpose of avoiding the 
issuance of fractional shares. 

Another fashionable mode of dealing with the shareholder 
entitled to a fractional part of a share constitutes a third plan of 
using scrip to avoid discrimination. Scrip is issued to such stock- 
holders, exchangeable for full shares when presented with other 
fractional scrip certificates aggregating at least a full share. This 
conversion privilege is given for a period comparatively long, any- 
where from two to seven years, but during the period and until 
conversion the scrip carries no right to share in corporate profits 
or management. After the stated time has elapsed, the scrip is 
made entirely void.** Under such a plan the corporation incurs 
some trouble and expense in redeeming matched fractions for full 
shares, and for a time it must hold stock for the purpose of re- 
deeming the scrip. However, after the expiration of the desig- 
nated period following each dividend declaration, its books are 
entirely cleared, and it is not even put to the trouble of calcu- 
lating and paying out cash to the remaining scrip holders. 

A corporation may validly place restrictions upon the payment 





81 This plan is used by United Founders, Electric Bond and Share Company, 
Electric Shareholdings Corporation, Central States Electric Corporation, The North 
American Company, Middle West Utilities Company, and American Cities Power 
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of dividends,** and hence there can be no objection to this scheme 
merely on the ground that the right to obtain dividends declared 
is limited to a certain period. But obviously there is discrimina- 
tion, since the restriction is not placed on all of the stockholders. 
This scheme is the same as the scrip scheme first discussed 
insofar as it puts the stockholder entitled to a fractional share in 
a position to preserve his proportionate property interest and 
voice in the management. The scrip holder can sell his scrip, 
and the price obtained will theoretically fully compensate him 
for his proportionate share of the corporate assets, or he can 
purchase enough additional scrip to obtain a full share. Since 
the scrip will remain outstanding over a period of years, the stock- 
holder may obtain enough additional scrip under subsequent 
stock dividend declarations to aggregate a full share, and thus 
realize his full proportionate share in the assets without expending 
any additional money. In these ways the scrip holder can place 
himself on an equality with the stockholder who receives full 
shares under the terms of the dividend declaration. There is a 
burden placed upon him which is not placed upon his fellow stock- 
holder, just as there was under the first scrip scheme. Under that 
plan, if the scrip holder did not meet the burden he would obtain 
an amount of cash which might not fully compensate him for 
his proportionate share in the corporate property. But under 
this scheme, if the scrip holder does not meet the burden he loses 
everything. At first blush this would appear to involve a very 
decided discrimination, for under it some stockholders are given 
full shares of stock at once, while others are given a limited right 
which is apt to become worthless. The stockholder who receives 
full shares can never be deprived of his rights under the dividend, 
whereas the stockholder entitled to a fraction loses all his rights 
within a limited period unless he takes steps to realize them. It 
might be argued that the scrip holder is in no worse position than 
his fellow stockholder in any case in which the scrip is made void 
at the end of a period at least as long as the period of the Statute 
of Limitations. But such an argument is unsound, for the run- 
ning of the statutory period does not bar the right of the stock- 





82 Bigbee & W. R. Packet Co. v. Moore, 121 Ala. 379, 25 So. 602 (1899) ; Hope 
Lumber Co. v. Stewart, 241 S. W. 675 (Mo. App. 1922). 
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holder entitled to a full share unless there has been a demand 
for, and refusal of, the dividend, and the statute runs only from 
the time of such demand and refusal.** 

The adoption of such a plan, moreover, can not be upheld on 
the ground that the discrimination, if any, is due to the scrip 
holder’s own inaction and carelessness in not realizing on his 
scrip. The argument would have weight if, under the terms of the 
stock dividend declaration, all the stockholders were given a 
limited right to receive stock. But the important point is that 
at the outset one group of stockholders is given a limited right 
while others receive rights forthwith without any restrictions 
or limitations. 

An attempt might be made to support this plan on the ground 
that in reality all the stockholders are given the same limited right 
to receive stock upon matching up their scrip and sending it in. 
The giving of full shares may be explained on the ground that 
the corporation is saving itself needless bother by giving stock in 
the first instance to those whose scrip entitles them thereto, in- 
stead of sending out the scrip and having the stockholder return 
it for full shares. Such an explanation loses sight of the essential 
nature of the dividend. The corporation declares a stock divi- 
dend, not a dividend in scrip, so that this explanation is really 
based on a fiction. To adopt such a fiction is a means of dodging 
the issue, but is of no aid in solving the problem. 

It is somewhat more difficult to justify the adoption of this 
plan on the ground of business convenience and necessity than the 
other scrip schemes already discussed. It would seem that the 
corporation has accomplished the purpose of avoiding fractional 
shares by the use of the scrip, and to make the scrip void instead 
of payable in cash does not seem warranted by the reasons for 
the adoption of such a scheme. To put the matter baldly, it 
seems as if the corporation has adopted the provision making the 
scrip void solely in order to avoid calculation of the amount of 
cash to be paid to the scrip holder when the conversion privilege 
becomes inoperative. It must be admitted that there would be 
disadvantages to the corporation in making the right to exchange 





33 Steverding v. Cleveland Codperative Stove Co., 121 Ohio St. 250, 167 N. E. 
883 (1929); Cavitt v. Amsler, 242 S. W. 246 (Tex. Civ. App. 1922); see 2 Cook, 
CoRPORATIONS § 543. 





FRACTIONAL SHARES 421 


for full shares perpetual, and as a practical matter it makes little 
difference whether the scrip holder is given cash or nothing at 
the time the conversion privilege ends. In any case in which 
a real market for the scrip is created, the only persons who will 
fail to make some use of their scrip are those who have lost it or 
forgotten about it entirely. What difference can it make to such 
stockholders that the scrip is made void at the end of the period 
rather than payable in cash? Since such scrip is usually issued in 
bearer form, the corporation would not send out cash at the time 
the conversion privilege expired, and the shareholder who had for- 
gotten about his scrip for a period of years would not be apt to 
realize its value even if the scrip were made payable in cash. 
Since the conversion privilege under this scheme is given over a 
number of years, and since the opportunity of obtaining addi- 
tional scrip is increased at each dividend period, the chance that 
the provision making scrip void will operate to the detriment of 
any stockholder is of slight importance.** The improbability 
that the feature of the plan making the scrip void will work to the 
detriment of any stockholder brings this plan within the justifi- 
cation upon which the other scrip schemes were supported, and 
it would seem that this plan may also be adopted without any 
particular authorization in the incorporation papers. 


III. ProvistoN FOR ACCUMULATION OF CREDITS 


The plan of dealing with the shareholder entitled to a fractional 
part of a share by the accumulation of credits is not so widely 
adopted as the other plans already discussed. It is generally 
employed in connection with the payment of dividends on so- 
called optional dividend stock. Dividends on such stock are 
usually payable in stock at a definite rate per quarter, with the 
further provision that payment of such dividends will be made at 
a definite cash rate if the stockholder specifically requests such 
payment. It might be argued that the corporation could properly 





84 It is doubtful whether a provision making the scrip entirely void at the end 
of a period of years would be upheld in any case in which the amount of scrip 
was limited or where no real market had been created for the scrip. The plan 
would perhaps be justified only when adopted by large corporations whose scrip 
would be freely traded in on the market. 
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make any provision at all for payment of fractional shares under 
this sort of dividend policy, since the stockholder taking the divi- 
dend in such form would do so by deliberate choice. But it must 
be remembered that such a dividend is essentially a stock divi- 
dend. Although all stockholders are treated equally in that all 
of them have the same alternate right to take cash if this is re- 
quested, they may not have the same right to take stock if the 
corporation does not issue fractional shares, and hence there may 
be discrimination even under this form of dividend. Moreover, 
the option to take cash is generally made unattractive,® so that 
there is a certain amount of economic compulsion not to exercise 
this right, and the dividend in this form differs little from the 
ordinary stock dividend. 

Under the scheme of accumulating credits, no scrip is issued to 
those entitled to a fractional part of a share, but an account is kept 
for each such stockholder in which he is credited with the frac- 
tional shares to which he is entitled. When sufficient fractional 
shares have accumulated, under subsequent dividend declara- 
tions, a full share is issued to the shareholder.*® Provision is 
usually made that any shareholder having accumulated credits 
on the books of the corporation may obtain a full share by pur- 
chasing enough additional credits to aggregate one share.*” The 
price at which such additional credits may be purchased at any 
time is calculated on the market price of a full share at that 
time. To illustrate, a stockholder having a credit of three fifths 
of a share of stock which is selling at $60 on the market may 
obtain a full share from the corporation by paying $24. If this 
stockholder does not want to spend additional money to obtain a 
full share, he must either wait until his accumulated credits equal 
a full share or elect to take cash, as the dividend declaration 
authorizes him to. 

The fractional shareholder under this scheme is in exactly the 





85 Dividend notices under such schemes often point out that at the prevailing 
market price the stock dividend is more valuable than the alternative right to 
cash. 

86 This plan of accumulating credits is used by The Cities Service Company, 
but no alternative right to obtain cash is given. Brokers have objected to this 
method, inasmuch as there is great difficulty in determining the rights of sellers and 
purchasers to the credits on the books of the corporation. 

87 This scheme is used by Associated Gas & Electric Company. 
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same position as his fellow stockholder who takes full shares, ex- 
cept that the credit for a fractional share which he receives car- 
ries no right to participate in the corporate profits or manage- 
ment. No burden is cast on him to realize his proportionate 
rights under the terms of the dividend declaration, for if he does 
nothing his credit still remains on the corporate books and will 
eventually entitle him to a full share.** Moreover, he is provided 
with a method of realizing all the advantages of other stock- 
holders by purchasing enough credits to make up a full share, 
and if he decides to take cash he can do so at any time. The cash 
he obtains is the same as a full shareholder would be entitled to if 
he took cash. This scheme has some advantages over the scrip 
schemes already discussed.*® Under those schemes the stock- 
holder was given a limited time in which to match up his scrip 
to aggregate a full share, and the amount of such scrip on the 
market was limited. Under this scheme, the stockholder is un- 
limited as to the time within which his credits may be enlarged, 
and credits accruing under subsequent dividend declarations may 
be added to what he already has.*° Furthermore, the market in 
which he can buy additional credits is unlimited, for the corpora- 
tion always makes adequate provision to have enough stock on 
hand to meet all demands for full shares. If it has not such stock 
on hand, the corporation itself may go into the market and pur- 
chase enough to meet such demands. At no time is the fractional 
shareholder forced to take cash, and if he does so it is by his own 
choice. 

Thus the discrimination under this scheme resolves itself into 
the possibility that the stockholder entitled to a fractional share 
may for a limited time be deprived of the right to receive divi- 
dends and to vote on the fractional part of a share to which he is 
entitled under the terms of the dividend declaration. Certainly 
that discrimination is justified by business convenience and neces- 





88 Of course the stockholder having such a credit may sell his stock and 
thereby lose the opportunity of adding credits under subsequent dividend declara- 
tions. The sale of the stock will not affect the credit on the corporation’s books, 
which is entirely separate from the share of stock, just as scrip is. 

89 The scheme eliminates the danger of losing scrip, which is usually issued in 
bearer form. 

40 Of course where scrip is issued which is convertible over a long period there 
is this same advantage of adding scrip obtained under different dividend declarations. 
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sity because the corporation should be allowed to avoid the com- 
plication and confusion in its books and stock records which the 
carrying of fractional shares would necessarily entail. This 
scheme does discriminate, but the discrimination is reduced to the 
minimum consistent with allowing the corporation to accomplish 
its purpose of avoiding fractions. This scheme is by far the 
easiest to justify on the ground of business convenience and 
necessity. 


IV. Provisions IN COMBINATION 


There are, of course, combinations of the three methods already 
discussed which are adopted by some corporations. Whether or 
not these combinations of methods are sustainable in the absence 
of some provision in the certificate of incorporation depends upon 
the same considerations as are involved when only a single method 
is used. Several stock dividends have been declared recently 
with a provision that the shareholder entitled to a fraction has a 
choice of (a) accumulating credits, (b) taking scrip, or (c) tak- 
ing cash at a definite rate. If no choice is made by the stock- 
holder, the corporation automatically carries credits on its books 
for such shareholder. Such a scheme is justifiable on the same 
basis as the plan of accumulating credits last discussed, for it 
differs only in that the fractional shareholder may by deliberate 
choice take his fractional interest in some other manner. 

Suppose, however, that in addition to giving the fractional 
shareholder a choice as to the manner in which his interest will 
be handled, the corporation provides that at the end of a certain 
number of years all fractional interests will be void.** Such a pro- 
vision is often inserted where a combination of plans is used, just 
as in the plan which involves only the issue of scrip to the frac- 
tional shareholders. The reason for its adoption is the same in 
each case: a desire on the part of the corporation to have its books 
entirely cleared of fractions at a definite time. The insertion of 
such a provision under this latter plan may be justified on the 
same basis as its insertion in the former plan. Here, however, 
the fractional shareholder has a choice as to the manner in which 
his interest will be handled, and hence there is even less chance 
that the provision making all fractional interests void will work 





41 This plan is used by Utilities Power and Light Corporation. 
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to his detriment. He may take cash at the outset, or he may ac- 
cumulate credits during the period by virtue of subsequent divi- 
dend declarations, with the result that before the provision mak- 
ing fractions void becomes operative he will possess a full share. 
He has, moreover, a greater opportunity to obtain additional frac- 
tions than under a straight scrip scheme, for the opportunity is 
always open to him to purchase additional credits directly from the 
corporation. These features further minimize the danger to the 
fractional shareholder that his interest will not be realized. Ad- 
mittedly the purpose of the adoption of these schemes is to rid 
the corporation of complicated and involved books and stock 
records, but when there are alternatives offered to the fractional 


‘holder, it is possible that the working out of the scheme will itself 


involve as much trouble and expense to the corporation as the 
evil to be corrected. In placing a limit on the time during which 
the scheme is operative, the corporation is merely taking precau- 
tions against a recurrence in a different form of the difficulty 
aimed at. For these reasons the justification of the adoption of 
such a provision is stronger here than under the scheme which in- 
volved only an issue of scrip. 

Another variation of this combination of schemes is sometimes 
used. Instead of making all fractional interests void at the end 
of a definite period, it is provided that fractions will be retired by 
the corporation at the end of a definite period at a given price per 
share.*? This price is arbitrarily fixed at a figure below the esti- 
mated market value of the stock.** Under such a plan, the frac- 
tional shareholder may be deprived of those rights which assure 
him equality with his fellow stockholder who receives full shares 
under the terms of the dividend declaration. But he is not cut off 
absolutely, and he is sure of obtaining some compensation, even 
though there is no certainty that this compensation will be as 
much as he would have received if a fractional share carrying all 
the rights of a shareholder had been issued to him in the first 
instance. Here again there is the consideration that the likeli- 
hood of this provision becoming operative is slight, inasmuch as 
there are three methods by which the fractional shareholder may 





42 This plan is used by International Hydro-Electric System. 

43 The corporation runs some risk in fixing a definite price at which fractions 
will be redeemed, since it is not impossible that the estimated market value at the 
time of redemption will be too high, thus resulting in a loss to the corporation. 





426 HARVARD LAW REVIEW 


obtain his interest. If he does not take cash forthwith, he is given 
an opportunity to acquire a full share before the retirement pro- 
vision becomes operative. The only difference in this plan from 
the one last discussed is that here the fractional shareholder is 
given a certain amount of cash instead of losing all his rights at 
the end of the conversion period. To an extent this plan is more 
favorable to the fractional stockholder, and it may be justified on 
the same basis. 
V. CoNCLUSION 


As long as corporations continue to issue stock dividends there 
will be the problem of dealing with the stockholder entitled to a 
fractional part of a share, for it may safely be assumed that cor- 
porations will not generally adopt the practice of issuing frac- 
tional shares. Any scheme which is employed as a solution of 
this problem will be comparatively safe from the standpoint of 
the corporation as a practical matter, because the interest of any 
individual shareholder will be so small in each case that the pos- 
sibility of an attack on the plan will be almost negligible. In set- 
ting up such a plan for a corporation, however, the corporation 
counsel probably would not adopt an invalid provision merely be- 
cause he felt that its invalidity would not be exposed. No attempt 
has been made to consider all of the numerous schemes which have 
been adopted, but those discussed seem to raise most of the 
problems which confront a corporation which adopts a regular 
dividend policy. It seems that there is a really serious question 
as to whether or not the scheme for payment of fractional shares 
forthwith in cash is valid under the rule that dividends among 
shareholders of the same class must always be equal and with- 
out discrimination. To be on the safe side, corporations adopting 
such a method of getting rid of fractional shares should insert 
appropriate provisions in their articles of association to allow for 
any discrimination which might be involved. The other schemes 
discussed in which discrimination is present only insofar as is 
necessary to allow the corporation to avoid fractional shares 
would probably not offend the rule against discrimination among 
stockholders, because their adoption could be justified on the 
ground of business convenience and necessity. 


William C. Waring, Jr. 


PROVIDENCE, RHODE ISLAND. 
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FOREIGN CORPORATIONS IN THE FEDERAL Courts — EFFEctT oF Non- 
COMPLIANCE WITH STATE STATUTES. — In an effort to regulate business 
done within a state by foreign corporations, legislatures have established 
various preliminary requirements,’ compliance with which must be had 
before the corporation may lawfully carry on business in the state.” 
Failure to comply with the specified requirements, in addition to sub- 
jecting the corporation to certain stipulated penalties, ordinarily results 
in its incapacity to maintain any action in the courts of the state.’ 
When resort is had to the federal courts by the delinquent corporation 
on grounds of diversity of citizenship,* the rights of the litigants are to 
be determined by the laws of the state which has closed the doors of 
its own courts to the corporation. The situation is sufficiently anoma- 
lous to challenge inquiry.® 

The relatively few cases where, as a party defendant, the delinquent 
corporation attempts, unsuccessfully, to set up its non-compliance with 
the statutory requirements in its own defense, may be dismissed. The 
real problem arises when the corporation itself seeks to assert a con- 
tractual right alleged to have arisen out of an unauthorized transaction, 
to maintain an action in tort for alleged damages, or to secure injunctive 
relief on the equity side of the court. 

No case has been found where a federal court has denied relief in the 
two latter types of action. Although it is within the power of the state 
to refuse a remedy in the state courts for tort injuries, the cause of 
action still remains.” Even the violation of state statutes does not 
expose the property of the corporation to theft or destruction. Hence 








1 The requirements differ somewhat in the various states, but the more usual 
are those requiring the corporation to file with the secretary of state a sworn 
copy of its charter, to file a statement setting forth the business which it pro- 
poses to carry on in the state and its principal place of business within the state, 
and to appoint a person upon whom service of process can be made. The imposi- 
tion of a license fee or tax is frequently added. 

2 “The requirements . . . were to place them on a level with domestic cor- 
porations, impose upon them the same duties, obligations and liabilities and sub- 
ject them equally with domestic corporations to the jurisdiction of the courts 
of the state; this as a source of revenue to the state and for the protection of 
its citizens and others dealing with them in that state, and not to strike down 
and render void their contracts.” Iowa Lillooet Mining Co. v. United States Fid. & 
Guar. Co., 146 Fed. 437, 439 (C. C. N. D. Iowa 1906). 

3 Cf. note 20, infra. 

4 U.S. Const. Art. ITI, § 2. 

5 For an analysis of the manner in which the problem is dealt with by the 
state courts, see Note (1925) 25 Cor. L. REv. 806. 

6 Berry v. Knights Templars’ & Masons’ Life Indemnity Co., 46 Fed. 439 
(C. C. W. D. Mo. 1891), aff'd, 50 Fed. 510 (C. C. A. 8th, 1892) ; In re Naylor Mfg. 
Co., 135 Fed. 206 (E. D. Pa. 1905) ; see Conriict or Laws RESTATEMENT (Am. L. 
Inst. 1930) § 194. A few of the earlier cases went so far as to sustain jurisdiction 
acquired by service of process upon a state officer despite the failure of the cor- 
poration to comply with the statute requiring appointment for such purpose. 
Ehrman v. Teutonia Ins. Co., 1 Fed. 471 (E. D. Ark. 1880); Diamond Plate 
Glass Co. v. Minneapolis Mut. Fire Ins. Co., 55 Fed. 27 (C. C. D. Ind. 1892) ; 
Sparks v. National Masonic Acc. Ass’n, 73 Fed. 277 (C. C. S. D. Iowa 1896). 

7 “A construction of the qualifying statute . . . which would deprive a for- 
eign corporation of the property it owned or of the liability of him who injured 
or destroyed that property . . . would make those statutes confiscatory and un- 
constitutional.” Johnson v. St. Louis, 172 Fed. 31, 42 (C. C. A. 8th, 1909). 
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the propriety of granting relief in the federal courts may be conceded 
when the action is for wilful injury to property,® for rescission of a 
contract secured by fraud,® for recovery of money procured through 
fraudulent representations under a void contract,’° and possibly for the 
breach of a fiduciary relationship.‘ But to enjoin a defendant from 
infringing upon the trademark or trade name of a corporation itself en- 
gaged in business in violation of the law of the state, or from competing 
unfairly against such a corporation, would seem to afford an unwar- 
ranted protection to the wrongdoing itself.'* 

The vast majority of cases, however, involve not actions ex delicto 
but actions on contracts entered into by the corporation. Where the 
invalidity of such contracts is explicitly decreed by statute, recovery is 
of course denied.** Where the transaction of business is expressly de- 
clared illegal and corporate officers and agents subjected to criminal 
liability, relief is also properly refused,’* and under such a statute an 
express declaration of invalidity is not essential.*° Nor will an action 
lie upon a bond given to secure the fidelity of a corporate agent engaged 
in the conduct of such business.*® It has been held that no recovery 
can be had in quantum meruit where the contract itself is declared void 





8 Delaware & A. Tel. & Tel. Co. v. Pensauken Tp., 116 Fed. g10 (C. C. D. N. J. 
1902) ; Johnson v. St. Louis, 172 Fed. 31 (C. C. A. 8th, 1909); see Im re Rosen- 
bloom, 280 Fed. 139, 142 (E. D. Mich. 1922); Conriicr or Laws RESTATEMENT 
(Am. L. Inst. 1930) §§ 195, 196. 

8 Goodrich-Lockhart Co. v. Sears, 270 Fed. 971 (E. D. Ky. 1919). Where 
the corporation is sued by the other party for rescission, a cross bill will lie for 
the recovery of money advanced to the plaintiff in execution of the contract. 
Lasswell Land & Lumber Co. v. Lee Wilson & Co., 236 Fed. 322 (C. C. A. 8th, 
1916), certiorari denied, 242 U.S. 652 (1916). 

10 Northwestern Mut. Life Ins. Co. v. Elliot, 5 Fed. 225 (C. C. D. Ore. 1880). 

11 See Sueur v. Manufacturer’s Finance Co., 285 Fed. 490 (C. C. A. 6th, 1922) ; 
cf. Petition of Nat. Discount Co., 272 Fed. 570 (C. C. A. 6th, 1921). 

12 Tt is the trade and not the mark that is protected. See Allen & Wheeler Co. v. 
Hanover Star Milling Co., 240 U. S. 403, 416 (1916). This consideration seems to 
have been disregarded in several cases where protection was granted. Vitograph Co. 
v. Twentieth Century Optiscope Co., 157 Fed. 699 (C. C. N. D. Ill. 1907) ; United 
States L. & H. Co. v. United States H. & H. Co., 181 Fed. 182 (C. C. S. D. N. Y. 
1910) ; General Film Co. v. General Film Co., 237 Fed. 64 (C. C. A. 8th, 1916); 
Finchley, Inc. v. Finchley Co., Inc., 40 F.(2d) 736 (D. Md. 1929). 

13 “This declaration of invalidity must be recognized by the courts, state or 
federal, in whatever state suit may be brought for its enforcement... .” Hayes 
Wheel Co. v. American Distributing Co., 257 Fed. 881, 889 (C. C. A. 6th, 1919). 

14 Buffalo Refrigerating Mach. Co. v. Pennsylvania Heat & Power Co., 178 Fed. 
696 (C. C. A. 3d, 1910); Im re Conecuh Pine Lumber & Mfg. Co., 180 Fed. 
249 (M. D. Ala. 1910); Thomas v. Birmingham Ry. L. & P. Co., 195 Fed. 340 
(N. D. Ala. 1912); County of Cullman v. Vincennes Bridge Co., 251 Fed. 473 
(C. C. A. 5th, 1918); A. H. Andrews Co. v. Colonial Theatre Co., 283 Fed. 
471 (E. D. Mich. 1922). 

15 Pittsburgh Const. Co. v. West Side R. R., 154 Fed. 929 (C. C. A. 3d, 1907). 

16 McCanna & Fraser Co. v. Citizens’ Trust & Surety Co., 76 Fed. 420 (C. C. A. 
3d, 1896). But cf. Missouri Fid. & Cas. Co. v. Art Metal Const. Co., 242 Fed. 
630, 632 (C. C. A. 8th, 1917), where in an action upon a bond given in considera- 
tion of extension of time of payment by a foreign corporation the court said, 
“ Where a contract is only remotely connected with an unlawful transaction and 
rests upon a new and independent consideration, and the plaintiff can make out 
his case without any reliance upon the unlawful transaction, the new contract is 
valid and should be enforced.” 
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by statute, on the ground that the statutory prohibition is directed 
against the performance as well as the making of the contract.’ And 
where the contract is by statute declared to be void in behalf of the 
corporation and its assigns, but enforceable against it or them, the ac- 
quisition of a contractual right by the corporation, remediable in either 
a state or federal court, has been denied.'* But by continuing to regard 
it as in effect after compliance by the corporation, the parties to a con- 
tract originally void or unenforceable thereby implicitly adopt its terms, 
and an action will lie for a subsequent breach.*® 

Most of the litigation, however, arises under statutes omitting any 
express declaration of illegality, although prohibiting the transaction of 
business within the state before compliance, and forbidding the de- 
linquent corporation to maintain any action in the courts of the state 
on contracts made in contravention of the legislative prohibition. 
Under such statutes recovery is almost universally allowed.*° In some 
cases, the federal courts are bound by prior decisions in the state courts 





17 Thomas v. Birmingham Ry. L. & P. Co., 195 Fed. 340 (N. D. Ala. 1912); 
In re Springfield Realty Co., 257 Fed. 785 (E. D. Mich. 1919). But see Pittsburgh 
Const. Co. v. West Side Belt R. R., 151 Fed. 125 (C. C. W. D. Pa. 1907), aff'd, 
154 Fed. 929 (C. C. A. 3d, 1907) ; Conriict or Laws RestaTEMENT (Am. L. Inst. 
1930) §193. See also Hayes Wheel Co. v. American Distributing Co., 257 Fed. 
881 (C. C. A. 6th, 1919). The court expressly refrained from venturing an opinion 
regarding the possibility of recovery in quantum meruit. 

18 Loomis v. People’s Const. Co., 211 Fed. 452 (C. C. A. 6th, 1914). But cf. 
Republic Creosoting Co. v. Boldt Const. Co., 38 F.(2d) 739 (C. C. A. 6th, 1930). 

19 Montgomery Traction Co. v. Montgomery Light & Water Power Co., 229 
Fed. 672 (C. C. A. 5th, 1916), certiorari denied, 242 U. S. 628 (1916); Turner 
Const. Co. v. Union Terminal Co., 229 Fed. 7o2 (C. C. A. 5th, 1916). But this 
theory seems to have been overlooked in several cases. Cf. Pittsburgh Const. Co. 
v. West Side Belt R. R., supra note 17; In re Conecuh Pine Lumber & Mfg. Co., 
180 Fed. 249 (M. D. Ala. 1910). 

20 In all cases the corporation before compliance had engaged in business in vio- 
lation of a prohibitory statute. Recovery has been allowed under statutes containing 
provisions even more explicit. (a) Forbidding the bringing of any suit or action in 
the courts of the state: Barling v. Bank of British N. Am., 50 Fed. 260 (C. C. A. 
gth, 1892) ; Richmond Cedar Works v. Buckner, 181 Fed. 424 (C. C. S. D. N. Y. 
1910) ; Boatmans Bank v. Fritzlen, 221 Fed. 154 (C. C. A. 8th, 1915), certiorari de- 
nied, 238 U.S. 641 (1915) ; Kawin & Co. v. American Colortype Co., 243 Fed. 317 
(C. C. A. 7th, 1917) ; Industrial Fin. Corp. v. Community Fin. Co., 294 Fed. 870 
(C. C. A. 5th, 1923). Contra: Cyclone Mining Co. v. Baker L. & P. Co., 165 
Fed. 996 (C. C. D. Ore. 1909); La Moine Lumber & Trading Co. v. Kesterton, 
171 Fed. 980 (C. C. D. Ore. 1909). (6) Forbidding any suit or action and imposing 
a fine on the corporation: Meader Furniture Co. v. Commercial Nat. S. D. Co., 
192 Fed. 616 (C. C. S. D. Ohio 1911), appeal dismissed, 202 Fed. 1020 (C. C. A. 6th, 
1913). (c) Forbidding actions of contract although omitting express prohibition of 
tort actions: Sullivan v. Beck, 79 Fed. 200 (C. C. D. Ind. 1897); Johnson v. 
New York Breweries Co., Ltd., 178 Fed. 513 (C. C. A. 2d, 1910) ; Continental & 
C. T. & S. Bank v. Corey Bros. Const. Co., 208 Fed. 976 (C. C. A. oth, 1913); 
Ockenfels v. Boyd, 297 Fed. 614 (C. C. A. 8th, 1924) ; David Lupton’s Sons Co. v. 
Automobile Club of America, 225 U.S. 489 (1912). (d) Forbidding actions of 
contract and imposing civil liability upon officers and agents: Colby v. Cleaver, 
169 Fed. 206 (C. C. D. Idaho 1908). (e) Forbidding the bringing of any suit or 
action, and imposing a fine upon the corporation and criminal liability upon offi- 
cers or agents: Iowa Lillooet Gold Mining Co. v. United States Fid. & Guar. Co., 
146 Fed. 437 (C. C. N. D. Iowa 1906). (f) Forbidding the maintenance of any 
action until compliance with the statutory requirements: Grotan Bridge Mfg. Co. 
v. American Bridge Co., 151 Fed. 871 (C. C. N. D. N. Y. 1907). 
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construing the statute to render the contracts not entirely void but 
merely unenforceable. In other instances the problem is presented as 
an original question of statutory interpretation.” But in neither event 
does it follow as a necessary corollary that the delinquent corporation 
should be allowed to recover upon the contract. 

The reasons advanced by the courts in sustaining the validity of such 
contracts and allowing recovery thereon are ingenious rather than per- 
suasive. It would seem evident that the transaction of business in vio- 
lation of an express prohibition is equally illegal whether or not it is 
expressly so stated by statute. Nor is the fact that the statute merely 
prohibits suits in the state courts necessarily to be construed as an 
implied recognition of contractual rights enforceable in other tribunals.”* 
To argue that such a limited prohibition is an inferential authorization 
of suits in the federal courts is to pay excessive homage to the power of 
the state legislature; for what a state has no constitutional competence 
to prohibit it could hardly have power to authorize.** Equally unsound 
is the argument that the legislature intends no further penalty than the 
denial of access to the state courts. The penalty which it imposes 
amounts to a mere futile gesture of disapproval if a contractual right 
exists,*° enforceable in the federal courts — tribunals for which foreign 
corporations have in the past exhibited a notorious preference. 

In virtually all the cases discussed, the corporation’s only right to 
invoke the jurisdiction of the federal courts rests upon the diversity of 





21 Cf. Meader Furniture Co. v. Commercial Nat. S. D. Co., 192 Fed. 616 
(C. C. S. D. Ohio 1911). The court expressly refused to follow a decision of the 
state court, rendered after the execution of the contract involved, and holding 
void the contracts of delinquent corporations. The statute construed in the state 
decision was practically identical with the later one construed by the federal 
court. Cf. Jarvis-Conklin Mortgage Trust Co. v. Williot, 84 Fed. 514 (C. C. E. D. 
Tenn. 1897). 

22 Compare the cases cited in notes 13, 14, supra, denying recovery under stat- 
utes expressly announcing the illegality of business carried on in violation of the 
statutory prohibition. Under the rule adopted in the Conrrict or Laws REsTATE- 
MENT §§ 191, 192, if the transaction of business is prohibited the corporation ac- 
quires no rights, whether or not the business is expressly stated to be illegal. 

23 The underlying reason why suits in the federal courts are not prohibited by 
state legislatures — namely, legislative doubt as to the constitutionality of such 
prohibition — was suggested in Colby v. Cleaver, 169 Fed. 206, 210 (C. C. D. 
Idaho 1908). See note 24, infra. 

24 It is well settled that state statutes prohibiting suit in the federal courts, or 
the removal of causes thereto, by foreign corporations, or providing for the revo- 
cation of the charter or forfeiture of the right to do business within the state, are 
unconstitutional. Insurance Company v. Morse, 20 Wall. 445 (U.S. 1874) ; Barron 
v. Burnside, 121 U. S. 186 (1886) ; Wisconsin v. Philadelphia & Reading Coal Co., 
241 U. S. 328 (1916); see Conrrict or Laws RestaTEMENT (Am. L. Inst. 1930) 
§ 183; 3 Coox, Corporations (8th ed. 1923) $696. Ironically enough, this in- 
capacity of the state legislatures is relied upon as a basis of the recovery allowed 
in the federal courts. Cf. David Lupton’s Sons Co. v. Automobile Club of America, 
225 U. S. 489 (1912); Boatmans Bank v. Fritzlen, 221 Fed. 154 (C. C. A. 8th, 
1915). 

25 Even where the statute is construed as not totally invalidating the contract, 
it is an unwarranted inference that the corporation acquires any rights thereunder. 
Such a construction would seem designed to insure the rights of citizens of the 
state who entered bona fide into contracts with the corporation, rather than to 
confer any right upon the latter. 
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citizenship of the parties. The exercise of such jurisdiction undoubtedly 
helps to frustrate the policy of the states whose laws are thus evaded.”® 
That the federal courts entertain such actions,?* and go to such lengths 
to sanction the validity of these contracts,** undertaking a burden of 
litigation that might easily be declined, is explicable only upon the 
ground that they regard the penalty as disproportionate to the offense, 
and the hardship to individual plaintiffs as outweighing considerations 
of state policy.”® 





ADMINISTRATIVE PHASES OF STATE RESPONSIBILITY. — State immu- 
nity from suit at common law is axiomatic.’ Statutory consent to suit, 
though not uncommon, has generally been so strictly construed as to 
limit relief to a comparatively narrow class of cases.2_ A continuous fire 





26 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn L. Q. 524, 525. 

27 Cf. Grotan Bridge & Mfg. Co. v. American Bridge Co., 151 Fed. 871, 874 
(C.C. N. D. N. Y. 1907): “ The legislature of the state of New York may by ex- 
press provision in certain cases deny to a foreign corporation the right or privilege 
of resort to her courts for the enforcement of such contract rights, but it has no 
control over the courts of the United States and if such corporation has a cause 
of action arising on a contract, it may recover in the very teeth of an express 
statute of the state saying it shall not.” 

28 The line of demarcation drawn by the federal courts between contracts that 
will be enforced and those whereon all remedy will be denied was stated in East- 
ern Bldg. & Loan Ass’n v. Bedford, 88 Fed. 7, 13 (C. C. W. D. Tenn. 1898): “ The 
federal courts will not enforce contracts that are vicious because they are con- 
trary to the expressed will of the legislature exercising that care for the health, 
morals or safety of the public.” 

29 Cf. Kirven v. Virginia-Carolina Chemical Co., 145 Fed. 288, 295 (C. C. A. 
4th, 1906). The underlying considerations motivating the federal courts emerge 
with unusual frankness in the following extract: “. . . under modern conditions, 
the largest proportion of the commercial and other business transactions occurring 
are carried on under corporate franchises, and busy corporations, like busy indi- 
viduals, may forget, or overlook to comply, or make mistakes in compliance with 
these conditions —a failure not malum in se, but simply malum prohibitum. On 
the other hand, for individuals to repudiate the obligations of honest contracts 
of which they have derived the benefit involves moral turpitude of the gravest 
character, and neither legislatures not courts can afford to encourage them in so 
doing.” 


1 For the history of the doctrine, see WATKINS, THE STATE As A Party LITIGANT 
(1927) 1-13, 50-58; Holdsworth, The History of Remedies Against the Crown 
(1922) 38 L. Q. Rev. 141, 280; Borchard, Government Liability in Tort (1924) 
34 YALE L. J. 1, 4 et seq., (1926) 36 id. 1, 2-41. 

2 Recovery in tort, for example, must be specifically authorized. State v. 
Sharp, 21 Ariz. 424, 189 Pac. 631 (1920); Davis v. State, 30 Idaho 137, 163 Pac. 
373 (1917); Smith v. State, 227 N. Y. 405, 125 N. E. 841 (1920); see Borchard, 
supra note 1, 34 YALE L. J. at 9-13; Note (1921) 13 A. L. R. 127. But cf. Sandel 
v. State, 115 S. C. 168, 104 S. E. 567 (1920). Nice questions arise when the tort 
could have been waived and suit brought in assumpsit against a private defendant. 
See Binney, The Element of Tort as Affecting the Legal Liability of the United 
States (1910) 20 YALE L. J. 95; cf. Maguire, State Liability for Tort (1916) 30 
Harv. L. Rev. 20, 27. Statutory consent to suit against government agencies has 
been infrequent in England, though the Petition of Right there provides in contract 
a remedy of sorts. Freedom from accountability in tort, and the usual confusion 
in the field of quasi-contract, combined with procedural complications, produce a 
situation almost as unsatisfactory as that in this country. But see note 6, infra. 
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of adverse criticism from commentators * has until recently * done little 
to ameliorate the situation. But Congress ° and the New York legisla- 
ture ° have lately set an example which, according as it does with con- 
temporary social * and political * theories, is sure to produce a more gen- 
eral sentiment in favor of state accountability. A consideration of the 
devices whereby such a policy can best be given effect raises interesting 
administrative questions.*° Though one may doubt the utility of an 
a priori treatment of these questions, which experience alone can ulti- 
mately resolve, yet a recognition of the nature of the more obvious of 
the conflicting considerations may serve as a starting point. 

Existing types of procedure’ may be roughly divided into four 





For exhaustive treatment of the English law, see Ropinson, Pustic AUTHORITIES 
AND Lecat LiaBitity (1925); Holdsworth, supra note 1. 

3 Davie, Suing the State (1884) 18 Am. L. Rev. 814; Freund, Private Claims 
Against the State (1893) 8 Por. Sci. Q. 625; Maguire, supra note 2; Borchard, supra 
note 1, 34 YALE L. J. at 129, 229, 36 id. at 757, 1039; WATKINS, op. cit. supra note 1, 
passim. 

4 See Borchard, Governmental Responsibility in Tort —A Proposed Statutory 
Reform (1925) 11 A. B. A. J. 495; 67 Conc. Rec. 11094 (1926). 

5 The Federal Tort Claims Act, authorizing recovery against the United States 
for torts to property up to $50,000, and for personal injuries up to $7,500, was 
presented to the President in 1929. H. R. 9285, 70 Conc. REc. 4858, 5272 (1929). 
Pocket veto prevented its becoming law, but the interest and enthusiasm exhibited 
in Congress while it was under consideration give promise of further action. See 
67 Conc. Rec. 11086—110 (1926) ; 70 id. 4857 (1929). 

6 New York is fully amenable to suit for tort in its court of claims. N. Y. Laws 
1929, c. 467, N. Y. Cr. Cr. Act § 12a; cf. Itz. Rev. Stat. (Cahill, 1929) c. 37, f 467. 
A bill proposing abolition of the Petition of Right and making the Crown subject to 
suit in both contract and tort will probably be presented to Parliament in the 
near future. See Inskip, Proceedings By and Against the Crown (1930) 4 CAMB. 
L. J. 1, 2. For an even further extension of governmental accountability, see 
Borchard, State Indemnity for Errors of Criminal Justice (1913) 3 J. Crm. L. 
684. ' 
7 “The idea is insurance against the social risk.’ Watkins, op. cit. supra 
note 1, at 203. The compatibility of government liability with such typically 
modern movements as workmen’s compensation laws and absolute liability for 
dangerous instrumentalities has been emphasized. Jd. at 207; Borchard, supra 
note 1, 34 YALE L. J. at 258. Relief for tortious official acts is almost uniform in 
Europe. See WATKINS, op. cit. supra note 1, c. xX, at 204-06; J. H. Morgan, Intro- 
duction to Rosrinson, op. cit. supra note 2, at lvii-Ixxii; Duguit, The French Admin- 
istrative Courts (1914) 29 Pot. Scr. Q. 385. 

8 “The modern state is . . . nothing so much as a great public-service cor- 
poration.” Laski, The Responsibility of the State in England (1919) 32 Harv. L. 
REv. 447, 452; cf. WATKINS, op. cit. supra note 1, at 194. Formerly jurists found 
difficulty in personifying the state. See Moore, The Crown as Corporation (1904) 
20 L. Q. Rev. 351; Borchard, supra note 1, 36 YALE L. J. at 777-80. But the law 
of municipal corporations provided troublesome analogies. See Jay, C. J., in Chis- 
holm v. Georgia, 2 Dall. 419, 472 (U. S. 1793); Freund, supra note 3, at 646-51; 
cf. Ore. Laws (Supp. 1929) § 358; Note (1924) 8 Munn. L. Rev. 427; cf. (1931) 44 
Harv. L. Rev. 474. 

® Practical considerations may be counted on to hasten this movement. Under 
modern conditions the citizen is in such constant contact with the state that the 
resultant flood of petitions to the legislature overburdens that body without af- 
fording adequate relief to meritorious claimants. See 67 Conc. REC. 11090, 11092, 
11095-97 (1926). 

10 Cf. Maguire, supra note 2, at 35. 

11 Alabama, Arkansas, Delaware, and Georgia make no provision for claims. 
Cf. Ga. Cope ANN. (1926) §§ 383, 384. In four states the field of devices available 
is restricted by constitutional prohibition of actions against the state. Axa. Const. 
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classes.’ A large number of states leave the determination of claims, 
apart from legislative action, entirely in the discretion of a single execu- 
tive, frequently the state auditor or comptroller.‘* Occasionally a board 
of officers, of whom the auditor is usually a member, renders the same 
service.‘* A number of states allow suit in their general courts,'> while 
a few have a specially constituted tribunal, a court of claims ** or board 
of examiners.*’ 

Hearings before a judicial or quasi-judicial tribunal seem on the whole 
preferable to determination by administrative officers.1* Judges are by 





art. 1, § 14; Arx. Const. art. 5, § 20; Int. Const. art. 4, § 26; W. Va. Const. art. 6, 
§ 35. But recommendatory judgments could constitutionally be authorized in all 
these states, so that the only practical effect would be postponement of payment of 
the claim until appropriation by the legislature. Cf. Inu. Rev. Stat. (Cahill, 1929) 
c. 37, 1474 (decision by “ court of claims”); W. Va. Cope Ann. (Barnes, 1923) 
c. 37, § 3 (decision by state circuit court). Another means of evasion is to construe 
the prohibition simply as declaratory of the common law. See (1931) 44 Harv. L. 
REV. 474. 

12 This classification is confined to the type of hearing afforded. A classification 
according to the statutes’ probable value in giving the claimant relief would be 
infinitely more complex. For instance, if an auditor denies the validity of a claim, 
the only course open to the claimant may be a proceeding de novo by way of 
petition to the legislature. Onto Gen. Cope (Page, 1931) §§ 243, 244; R. I. Gen. 
Laws (1923) § 612. Authority to allow the claim may even be limited to claims 
against a fund already specifically appropriated. Kan. Rev. Stat. ANN. (1923) 
c. 75, §§ 503, 504; Tex. Rev. Civ. Cope (Vernon, 1928) §§ 4344(16), 4357. On 
the other hand, provision may be made for a full report to the legislature of all 
disallowed claims, with reasons and recommendations. Iowa Cope (1927) §$§ 403, 
405; Vr. Gen. Laws (1917) § 584; cf. Pa. Stat. ANN. (Purdon, 1930) tit. 72, § 4087 
(claims recognized by law but for which no appropriation has been made); Mo. 
Rev. Stat. ANN. (1919) § 13328. 

13 Coro. ANN. Stat. (Mills, 1925) § 5617; Kan. Rev. Stat. ANN. (1923) Cc. 75; 
§§ 503, 504; Ky. Srat. (Carroll, 1930) §§ 340, 340a; Me. Rev. Strat. (1930) c. 2, 
§ 98; Mp. Ann. Cope (Bagby, 1924) art. 19, §19; Minn. Stat. (Mason, 1927) 
§§ 67, 68; Mo. Rev. Star. ANN. (1919) §§ 13322-28; N. J. Comp. Star. (1910) 
pp. 4958-59; N. M. Strat. Ann. (Courtright, 1929) § 134-607; Onto Gen. Cope 
(Page, 1931) §§ 243, 244; Oxia. Comp. Stat. Ann. (Bunn, 1921) §§ 21, 22; Pa. 
Strat. Ann. (Purdon, 1930) tit. 72, §§ 4087, 4089; R. I. Gen. Laws (1923) § 612; 
Tenn. Ann. Cope (Shannon, 1917) § 257(2); Tex. Rev. C1v. Cope (Vernon, 
1928) §§ 4344(16), 4357; Vt. Gen. Laws (1917) §§ 582-84; Wyo. Comp. Srart. 
ANN. (1920) § 121. 

14 Towa Cope (1927) §§ 393-907; Micu. Comp. Laws (1916) §§ 148, 157; 
Mont. Rev. Cope (Choate, 1921) §§ 232, 236-41; Nev. Rev. Laws (1912) § 314; 
S. C. C1v. Cope (1922) §§ 33-35; Uran Comp. Laws (1917) §§ 2465-75. 

15 Ariz. Cope (Struckmeyer, 1928) § 4379; Hawa Rev. Laws (1925) § 2669; 
IpaHo Const. art. 5, §10; Inp. Ann. Stat. (Burns, 1926) § 1550; Mass. GEN. 
Laws (1921) c. 258, §1; Muss. ANN. Cope (1930) § 5997; Nes. Comp. Star. 
(1922) § 1100; N. C. Cope Ann. (Michie, 1927) § 1409; N. D. Comp. Laws ANN. 
(1913) § 8175; S. D. Comp. Laws (1929) § 2109; Va. Cope ANN. (Michie, 1924) 
§ 2578; WasH. Comp. Stat. (Remington, 1922) § 886; W. Va. CopE Ann. (Barnes, 
1923) c. 37, $1; Wis. StaT. (1927) § 285.01; cf. OnE. Laws (Supp. 1929) § 358. 

16 36 Stat. 1136 (1911), 28 U.S. C. § 250 (1926); N. Y. Cr. Cu. Act § 12. 

17 Car. Por. Cope (Deering, 1923) §§ 664-71; Itz. Rev. Stat. (Cahill, 1929) 
c. 37, 1] 462-75. 

18 So-called administrative courts are here considered judicial or quasi-judicial 
bodies. The distinction attempted is between tribunals whose members’ sole or 
principal function is to deal with litigation and those composed of officers whose 
primary interests are executive. Compare Car. Por. Cope (Deering, 1923) § 654 
(board of three men to devote all their time to adjudication of claims), with Mic. 
Comp. Laws (1915) § 148 (board composed of secretary of state, state treasurer, 














NOTES 435 


training and tradition better qualified to handle the problems presented 
than are officials selected primarily for their executive ability..° The 
latter, burdened with other and different duties,?° must either sacrifice 
thoroughness or, what is even more prevalent, leave all investigation to 
inefficient subordinates largely motivated by political interests.” It is 
likewise highly important that the decision be by a tribunal in which 
the state legislative body has confidence. If an appropriation for a 
judgment in the claimant’s favor is needed, it should be prompt and 
virtually automatic.*? If the claim is rejected, neither political con- 
siderations nor distaste for the rule of law controlling the case should 
carry weight with the legislature except under the most extraordinary 
circumstances.** Uniformity, too, can best be achieved by judicial deci- 
sion.2* Some appropriate officer, however — department head, attorney 
general, or state auditor — should be given the power to compromise 
claims, especially in cases where there can be little doubt of the outcome, 
and where litigation would result only in delay and expense.”® 

Whether the establishment of a special tribunal, such as a court of 
claims, is to be preferred to consent to suit in courts of general jurisdic- 
tion is a nicer question. A special court would afford speedier relief,?* 
and the number *’ and calibre ** of its judges would make erroneous deci- 








and commissioner of state land office) and Uran Comp. Laws (1917) § 2465 (board 
composed of governor, secretary of state, and attorney general). 

19 Cf. N. Y. Cr. Ci. Act § 2 (judges of court of claims must be attorneys of ten 
years’ experience). 

20 Cf. note 18, supra. 

21 See 67 Conc. REc. 11092, 11102 (1926). It is wise to avoid even the ap- 
pearance of that popular anathema, “ bureaucracy.” 

22 This of course assumes the need of subsequent appropriation. If promptness 
of payment is the only end in view, the creation of a contingent fund against which 
warrants can be drawn is to be preferred. Cf. Mass. Gen. Laws (1921) c. 258, § 3; 
N. Y. Cr. Cr. Act § 25. 

23 It is important to escape so far as possible the delay and the unsavory 
political flavor so conspicuous in the handling of petitions to the legislature. See 
Davie, supra note 3; 67 Conc. Rec. 11087, 11090, 11095, 11097 (1926). That 
body’s function is to grant relief only in those exceptional cases where moral and 
legal obligations diverge. Cf.67 Conc. Rec. 11091 (1926). But cf. Inu. Rev. Star. 
(Cahill, 1929) c. 17, $474; Inp. Const. art. 4, § 24. 

24 See J. H. Morgan, Introduction to RoBinson, op. cit. supra note 2, at xlvi. 
Government liability in tort may necessitate novel applications of respondeat su- 
perior. See Inskip, supra note 6, at 7-8. It was perhaps for this reason that it 
was decided to give exclusive jurisdiction to the Court of Claims under the Federal 
Tort Claims Act until a body of case law could be developed. See Sen. Rep. No. 
1619, 7oth Cong. 2d Sess., at 6. 

25 This is the practical effect of the provision in § 2 of the Federal Tort Claims 
Act for review as on certiorari of the officer’s decision by the Court of Claims. See 
Sen. Rep. No. 1619, 7oth Cong. 2d Sess., at 6. The procedure is convenient in 
conjunction with requirements of prompt notice. See notes 44 and 45, infra. 
Compare the English practice under the petition of right. See Inskip, supra 
note 6, at 5. 

26 Cf. 43 STaT. 964 (1925), 28 U. S. C. § 269 (1926) (providing for the ap- 
pointment of commissioners to hear cases when the pressure of business makes it 
necessary) ; N. Y. Cr. Cx. Act § 3 (providing for appointment of additional judges 
to court of claims). 

27 32 Strat. 825 (1903), 28 U.S. C. § 241 (1926) (five) ; Cat. Pot. Cope (Deer- 
ing, 1923) § 654 (three) ; N. Y. Cr. Cx. Act § 2 (three). 

28 32 Stat. 825 (1903), 28 U. S.C. § 241 (1926) (life tenure); 44 Stat. 919 
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sions and, consequently, appeals, comparatively infrequent.?® Yet, un- 
pleasant as is the prospect of extended altercations between citizen and 
state,*° the former can hardly object if his position is in all ways as fa- 
vorable as though his claim were against a fellow citizen. In one respect, 
that of venue, his position may be even less favorable before a special 
court.*: New York meets this difficulty by having its court of claims 
sit in different cities at specified dates.** Each state has its own local 
problem.** 

Jurisdictions which employ their regular courts to adjudicate claims 
against the state often provide for a jury trial of controverted questions 
of fact.** This has the disadvantages of delay, expense, and the possi- 
bility of prejudice in the claimant’s favor.*° But an important issue, 
especially in tort cases, may be the existence or scope of employment of 
the person on whose wrongful act the suit is founded. The claimant is 
here faced with an unfortunate procedural situation unless he is allowed 
to join both wrongdoer and state as defendants.*® If the agent should 
claim a jury trial,°’ there would then be no alternative but to require 
either that the claimant bring two separate actions,** or that the state’s 
case be presented before a jury. The latter expedient might in the long 
run make a jury trial optional with procedurally astute claimants. The 





(1926), 28 U. S. C. Supp. III § 241 (1929) ($12,500 per year); N. Y. Cr. Ci. Act 
§ 2 (nine-year term), § 5 ($10,000 per year). An argument based solely on the 
advantages of specialization might be two-edged. 

29 These arguments are of course less applicable in jurisdictions where suits 
against the state are originally brought in an appellate court. E.g., N. C. Cope ANN. 
(Michie, 1927) § 1409; Wis. Stat. (1927) § 285.01. 

30 Cf. N. Y. Cr. Cu. Act § 32 (provision for preferred hearing on appeal at 
motion of attorney general). There is no appeal as of right from the United States 
Court of Claims to the Supreme Court. 43 Stat. 939 (1925), 28 U. S. C. § 288 
(1926). 

31 This difficulty is particularly acute when the Federal Government is defend- 
ant. Cf. 36 Strat. 1140 (1911), 28 U.S.C. § 275 (1926). It was hoped that it might 
be met by opening the district courts to actions for less than $10,000. See 67 Conc. 
REC. 11095, 11103 (1926); Borchard, supra note 4, at 499. But this provision was, 
for other reasons, excluded from the bill as it was finally passed. See note 24, supra. 

82 N. Y. Cr. Cr. Acr § 13. Appeals are taken to the fourth department of the 
Appellate Division if the case arose in that department; otherwise, to the third 
department. N. Y. Cr. Cr. Act § 29. 

83 That venue is often not a serious problem is a possible inference to be 
drawn from those statutes which allow suit only in one specified county court. 
E.g., Inv. ANN. Stat. (Burns, 1926) § 1550; Va. Cope ANN. (Michie, 1924) § 2578; 
and cf. note 29, supra. 

84 E.g., N. C. Cope Ann. (Michie, 1927) § 1410; S. D. Comp. Laws (1929) 
§ 2111; Va. Cope ANN. (Michie, 1924) § 2580. Contra: Mass. Gen. Laws (1921) 
c. 258, § 2. 

85 See Borchard, supra note 4, at 500. Jury prejudice against powerful or- 
ganizations is proverbial. Jurymen are seldom large taxpayers. 

86 Cf. Green v. State, 107 Misc. 557, 176 N. Y. Supp. 681 (1919). But the 
New York procedure would probably permit joinder. N. Y. Cr. Cx. Act § 14; cf. 
id. § 20; N. Y.C. P. A. § 211; Mandell v. Moses, 204 App. Div. 655, 198 N. Y. Supp. 
583 (1923); First Const. Co. v. Rapid Transit Subway Const. Co., 122 Misc. 145, 
203 N. Y. Supp. 359 (1923). But see note 37, infra. 

87 N. Y. Const. art. 1, § 2. 

38 No suit can be brought in the United States Court of Claims if any pro- 
ceeding against an official, based on the same transaction, is pending in another 
court. 36 Stat. 1138 (1911), 28 U. S. C. § 260 (1926); cf. Hawanm Rev. Laws 
(1925) § 2671. 
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most practical solution would be to give the claimant the power to join 
the defendants,*® but to make a practice of pointing out to the jury in 
the court’s charge that the ultimate liability falls on the agent in either 
case because of his duty to indemnify the state.*® It is of course equally 
possible to adopt this procedure in jurisdictions having a court of claims; 
its effect would be to make that court an appellate tribunal in this type 
of case.** 

The state, like every large organization, is particularly open to fraudu- 
lent claims, and it is both socially and economically important that they 
be discouraged. It is sometimes provided that any fraud in the prosecu- 
tion of a claim shall automatically work a forfeiture thereof.*? Criminal 
penalties ** are even more impressive on the statute books, but their 
efficacy may be doubted. Probably the most satisfactory device is a 
requirement of prompt notice of intent to claim,** making possible im- 
mediate investigation by state officers.*° Short statutes of limitations 
have the same advantage,** though to a less degree. New York further 
provides that once a notice of intent to claim has been filed, the claimant 
may at any time be sought out in the county of his residence and exam- 
ined under oath by state officers.*’ Still further protection for the gov- 
ernment may be gained by the extreme expedient of denying all liability 
in special classes of cases where fraud is most easily concealed and most 
frequently practised. 





JuRISDICTION TO LIQUIDATE THE AFFAIRS OF A FOREIGN CoRPORA- 
TION ON A STOCKHOLDER’S Biiu. — Since compliance with a few admin- 
istrative regulations will give any corporation the privilege of doing 
business in any state,’ it is not unnatural that the promoters of an 





39 Tt would seem wisest to favor the claimant until experience shows that this 
situation often arises and that the danger of jury prejudice is very real. 

40 This would seem the obvious result of an application of common law prin- 
ciples in tort cases. But see note 24, supra. Explicit statutory provision might be 
surer, however; and it would doubtless have a salutary effect on careless officers. 
Cf. Feperat Tort Cras Act §§ 3, 207(b), (d), (e). 

41 Cf. statutes cited supra, notes 29, 34. 

42 36 Stat. 1141 (1911), 28 U. S. C. § 279 (1926); Hawa Rev. Laws (1925) 
§ 2675. 

43 Nes. Comp. Stat. (1922) § 1108; N. Y. Penat Law (Gilbert, 1929) § 1872. 
Another device is the limitation of attorneys’ fees. FEperat Tort Crams Act 
§ 302; cf. N. Y. Cr. Cx. Act § 25(7). But see 67 Conc. Rec. 11107 (1926). 

44 FreperAL Tort Crarms Act § 1(d) (one year for torts to property), § 202(a) 
(six months for personal injury; one year for death) ; N. Y. Cr. Cr. Act § 12a (60 
days for torts), § 15 (six months) ; cf. id. § 20a. 

45 The value of opportunity for prompt investigation of claims against munici- 
palities is generally recognized. See THE ADMINISTRATION OF DAMAGE CLAIMS IN 
New York State Municipariries (pamphlet published by the School of Citizenship 
of Syracuse University) 10 et seq. 

46 Cf. 67 Conc. Rec. 11087 (1926). Compare short statutes of limitations for 
actions against carriers. 43 STAT. 633 (1924), 49 U.S. C. § 16(3) (1926). 

47 N. Y. Cr. Cr. Act § 23; cf. 36 STAT. 1140 (1911), 28 U. S. C. § 274 (1926). 
Section 206 of the Federal Tort Claims Act requires personal injury claimants to 
submit to physical examination by government medical officers. In spite of the 
possibility of official unreliability, this variety of safeguard seems judicious. 


1 For a general survey of the requirements of the several states, see 9 FLETCHER, 
CycLopepIA OF CORPORATIONS (1920) §§ 5894, 5897-5911. 
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American enterprise should choose as the place of incorporation that 
state whose laws are most favorable to their purposes.? Thus arises the 
problem of the “ tramp” corporation, whose actual headquarters, and 
whose assets, stockholders, directors, and officers are foreign to the state 
of incorporation, and which, in consequence, is itself “‘ foreign ” to those 
jurisdictions where it has its only physical manifestations.* One of the 
more involved phases of this problem is presented when, under circum- 
stances which would justify a court in liquidating the affairs of a 
domestic corporation on a stockholder’s * bill,> such a suit is brought, 
not in the state of incorporation, but in the state where the principal 
place of business is actually maintained. On the question of jurisdic- 
tion to entertain such a bill the courts are in hopeless conflict.® 

Those courts which deny relief rely upon two familiar propositions. 
The first is that they have no jurisdiction to interfere with the internal 
affairs of a foreign corporation.’ In the light of many well considered 





2 The considerations are set forth in the pamphlet Wuy Corporations LEAVE 
Home (1929), published by the Corporation Trust Co. See Keasbey, New Jersey 
and the Great Corporations (1900) 13 Harv. L. REv. 198, 202. 

8 The typical situation would be that of a Delaware or Arizona corporation or- 
ganized for the purpose of doing business in some other state where the corporation 
laws are more stringent. But the problem is not confined to the United States. 
See Emery, ForeEIGNERS AND FoREIGN CORPORATIONS (1908) 2; LorEB, LEGAL 
Stratus oF AMERICAN CORPORATIONS IN FRANCE (1921) § 13. 

4 Since the creditor’s bill has a different historic background, the considerations 
involved in the question of the jurisdiction to entertain it are not the same as 
in the case of the stockholder’s bill. See Luhrig Collieries Co. v. Interstate Coal 
& Dock Co., 281 Fed. 265, 268 (S. D. N. Y. 1922). The stockholder’s bill is alone 
considered in this Note. For a discussion of the problem of the creditor’s bill see 
Wickersham, Primary and Ancillary Receiverships (1928) 14 VA. L. REv. 599. 

5 The circumstances under which the courts exercise this jurisdiction vary. See 
2 CriarK, Receivers (2d ed. 1929) § 747; 3 Cook, Corporations (8th ed. 1923) 
§§ 629; 4 id. § 746; 5 id. § 863; 1 Morawetz, PrivaATe Corporations (2d ed. 1886) 
§§ 282-85; 1 SmirH, Recetvers (Tardy’s ed. 1920) §§ 300-05; Glenn, The Stock- 
holder’s Suit — Corporate and Individue! Grievances (1924) 33 YALE L. J. 580, 
589; Note (1929) 77 U. or Pa. L. Rev. 671; (1924) 37 Harv. L. Rev. 267. 

6 Denying jurisdiction: Republican Mountain Silver Mines v. Brown, 58 Fed. 
644 (C. C. A. 8th, 1893); Sidway v. Missouri Land & Live-Stock Co., tor Fed. 
481 (C. C. S. D. Mo. 1900); Pearce v. Sutherland, 164 Fed. 609 (C. C. A. oth, 
1908) ; Maguire v. Mortgage Co. of America, 203 Fed. 858 (C. C. A. 2d, 1913) ; 
Beasley v. Mutual Housing Co., 39 F.(2d) 290 (App. D. C. 1930) ; Maccarone v. 
Big Sign Shop, 41 F.(2d) 567 (App. D. C. 1930) ; O’Hara v. Frenkil, 155 Md. 189, 
141 Atl. 528 (1928); see Leary v. Columbia River & P. S. Nav. Co., 82 Fed. 775, 
777 (C. C. D. Wash. 1897) ; Heitkamp v. American Pigment & Chem. Co., 158 IIl. 
App. 587, 595 (1910); 3 CLARK AND MARSHALL, PRIVATE CORPORATIONS (1901) 
2756; THompson, CorPoRATIONS (3d ed. 1927) §§ 6466, 6696. 

Asserting jurisdiction: Potter v. Victor Page Motors Co., 300 Fed. 885 (D. Conn. 
1924) ; Fudickar v. Louisiana Loan & Inv. Co., 13 F.(2d) 920 (W. D. La. 1926); 
Low v. R. P. K. Pressed Metal Co., 91 Conn. 91, 99 Atl. 1 (1916); Starr v. Bank- 
ers Union of the World, 81 Neb. 377, 116 N. W. 61 (1908) ; Hill v. Dealers Credit 
Corp., 102 N. J. Eq. 310, 140 Atl. 569 (1928); Cunliffe v. Consumers Ass’n of 
America, 280 Pa. 263, 124 Atl. 501 (1924); cf. Mills v. Anderson, 238 Mich. 643, 
214 N. W. 221 (1927); see Backus v. Finkelstein, 23 F.(2d) 357, 366 (D. Minn. 
1927). 

7 This doctrine enjoys a certain popularity. Boyette v. Preston Motors Corp., 
206 Ala. 240, 89 So. 746 (1921); North State Copper & Gold Mining Co. v. Field, 
64 Md. 151, 20 Atl. 1039 (1885); Howell v. Chicago & N. W. Ry., 51 Barb. 378 
(N. Y. 1868) ; Berford v. New York Iron Mine, 24 Jon. & S. 236 (N. Y. 1888); 
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decisions, however, this is not a question of jurisdiction, but rather of 
the advisability of exercising jurisdiction.* Where all the parties are 
before the court, and the records and the property of the corporation, 
or those who control them, are within its jurisdiction, the mere fact that 
foreign law must be construed and applied should not be enough to 
persuade the court to decline jurisdiction.® That equity did not inter- 
fere in the management of foreign corporations heretofore, when such 
bodies were exceptional, is not a conclusive reason for refusing relief 
today; *° though the exception may prove, it should not make, the rule. 
The danger of fraud is increased, and genuine hardship inflicted, when 
the stockholders are left to seek a remedy in a distant state where the 
corporation has but technical existence and the individuals concerned 
have neither domicil nor property.‘t The considerations should be those 
of “‘ convenience or of efficiency,” 1* and where no one essential to the 
litigation is absent, jurisdiction should not be avoided.1* The vague 
principle that courts will not interfere with the internal affairs ** of a 
corporation whose foreignness is at best a metaphysical concept,’* must 
fall before the practical necessities of the modern business world.*® 





Eckrode v. Endurance Tire & Rubber Corp., 90 N. J. Eq. 129, 106 Atl. 29 (1919), 
aff'd, 91 N. J. Eq. 153, 108 Atl. 925 (1919); Madden v. Electric Light Co., 181 
Pa. 617, 37 Atl. 817 (1897) ; Taylor v. Mutual Res. Fund Life Ass’n, 97 Va. 60, 33 
S. E. 385 (1899) ; see BALLANTINE, CORPORATIONS (1927) § 293. Professor Ballan- 
tine makes an exception where all the stockholders, officers, and directors reside 
within the state and the business is carried on there. 

8 Stabler v. El Dora Oil Co., 27 Cal. App. 516, 150 Pac. 643 (1915); White v. 
Greene, 96 Conn. 265, 114 Atl. 112 (1921) ; Corry v. Barre Granite & Quarry Co., 
gi Vt. 413, 101 Atl. 38 (1917); see Babcock v. Farwell, 245 Ill. 14, 33, 91 N. E. 
683, 691 (1910); BEALE, ForEIGN CorPORATIONS (1904) § 300; ConFLicT or Laws 
RESTATEMENT (Am. L. Inst. 1930) § 216. Naturally the cases cited in note 6, supra, 
holding that there is jurisdiction to liquidate a foreign corporation, adopt this view. 

® Courts construe and apply foreign law without compunction as part of their 
everyday work. But see Wallace v. Motor Products Corp., 15 F.(2d) 211, 213 
(E. D. Mich. 1926). 

10 See the oft-quoted statement by Lord Chancellor Cottenham in Wallworth 
v. Holt, 4 Myl. & C. 619, 635 (1841). 

11 Cf. Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law 
(1929) 29 Cox. L. Rev. 1; Foster, Place of Trial in Civil Actions (1930) 43 Harv. 
L. Rev. 1217. 

12 Cardozo, J., in Travis v. Knox Terpezone Co., 215 N. Y. 259, 264, 109 N. E. 
250, 251 (1915). 

18 See Note (1915) 28 Harv. L. Rev. 611. 

14 Various definitions of “internal affairs” have been attempted, the most 
popular being that given in North State Copper & Gold Mining Co., supra note 7, 
at 154, 20 Atl. at 1040. But the application of such generalities to particular cases 
results in uncertainty. See (1925) 24 Micn. L. Rev. 65. 

15 The accepted American doctrine, based on the famous dictum of Taney, C. J., 
in Bank of Augusta v. Earle, 13 Pet. 519, 588 (U. S. 1839), that a corporation is 
foreign in every jurisdiction other than that in which it was incorporated, is not 
a necessary, self-evident truth. In Continental countries, for example, except in 
the case of corporations of a public character, organized under a special act, the 
nationality of a corporation depends upon the seat of its administrative center of 
business, rather than on the place of its incorporation. See HENDERSON, THE Post- 
TION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law (1918) 188; 
Loes, op. cit. supra note 3, §§ 21-23. In this practical manner, moreover, the ex- 
act location of a corporation within the state of its origin is determined in the 
United States. See Brae, Foreicn Corporations § 77. 

16 See Low v. R. P. K. Pressed Metal Co., supra note 6, at 96, 99 Atl. at 2. 
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The second proposition upon which these courts rely is that without 
the aid of a statute courts have no power to dissolve a corporation at 
the suit of a stockholder.’* Clearly the courts of one state can in no 
way be given statutory authority to destroy a corporate entity created 
by another state. It follows, they conclude, that they have no jurisdic- 
tion to appoint liquidators for a foreign corporation, even if its entire 
business or its headquarters is within the state, for that would be to 
accomplish by indirection the practical consequences of dissolution.1* 
But liquidation of the business of a corporation is in fact something 
quite distinct from dissolution of the corporation.1® Moreover, the ap- 
pointment of ancillary receivers to liquidate the local business when 
receivers have been appointed in the state of incorporation *° is clear 
evidence that jurisdiction to liquidate is independent of the power to 
dissolve.** Furthermore, where the officers of a foreign corporation are 








17 This is true of a domestic corporation. See 8 THompson, CORPORATIONS 
§ 6465. A fortiori, it must be true of a foreign corporation. 

18 This argument was of controlling effect in cases denying the existence of 
non-statutory jurisdiction to liquidate the business of domestic corporations. 
Mason v. Supreme Court of the Equitable League of Baltimore City, 77 Md. 483, 
27 Atl. 171 (1893) ; Furrer v. Nebraska Bldg. & Inv. Co., 108 Neb. 698, 189 N. W. 
359 (1922); see Beacu, Recetvers (2d ed. 1897) § 421; 8 THomPpson, CorPorRA- 
TIONS § 6465. 

19 Bowen v. Bowen-Romer Flour Mills Corp., 114 Kan. 95, 217 Pac. 301 
(1923) ; Gibbs v. Morgan, 9 Idaho 100, 72 Pac. 733 (1903); Brent v. Brister Saw- 
mill Co., 103 Miss. 876, 60 So. 1018 (1912) ; Goodwin v. Von Cotzhausen, 171 Wis. 
351, 177 N. W. 618 (1920) ; see Kansas ex rel. Goddard v. Topeka Water Co., 61 
Kan. 547, 559, 60 Pac. 337, 341 (1900) ; 8 FLETCHER, CYCLOPEDIA OF CORPORATIONS 
§ 5406; 3 Cook, CorPoRATIONS § 631; 8 THOMPSON, CORPORATIONS § 6447. The 
argument that winding up indirectly accomplished dissolution was made by coun- 
sel in In Re Matheson Bros., 27 Ch. D. 225 (1884), but Kay, J., thought it of no 
weight. It may be suggested, however, that “dissolution” may not be the real 
consideration. The purpose of ultra-liberal corporation laws is enhancement of 
revenue. See Stoke, Economic Influences Upon the Corporation Laws of New 
Jersey (1930) 38 J. Pot. Econ. 551, 570. To wind up the business of a corpora- 
tion is to deprive it of the assets wherewith to pay its taxes. This may be con- 
sidered undue interference with the sovereign right of the incorporating state. Cf. 
New York Trust Co. v. Island Oil & Transport Corp., 7 F.(2d) 416 (S. D. N. Y. 
1925). But honest investors should not be victimized by a punctilious regard for 
the rights of a state which sows a crop of “ wild oat” corporations to reap the 
harvest of a tax-free community. Cf. Land Grant Ry. & Trust Co. v. Board of 
County Comm’rs, 6 Kan. 245 (1870). 

20 See 1 CrarK, RECEIVERS § 318; BEALE, ForEIGN CorpPorRATIONS § 791. 

21 Low v. R. P. K. Pressed Metal Co., supra note 6. The receiver appointed 
by the court of the domicil has no extra-territorial rights. Great Western Mining 
& Mfg. Co. v. Harris, 198 U. S. 561 (1904); see Depew v. Fisheries Products Co., 
9 F.(2d) 235 (C. C. A. 2d, 1925); Note (1930) 43 Harv. L. Rev. 805. In ap- 
pointing ancillary receivers, therefore, the courts are exercising original jurisdiction. 
See 1 CLARK, RECEIVERS § 319. Professor Beale, loc. cit. supra note 20, makes the 
significant statement that “the receiver so appointed will have the same powers 
that are given to the receiver of a domestic corporation.” Cf. Culver Lumber & 
Mfg. Co. v. Culver, 81 Ark. 102, 99 S. W. 391 (1906). The whole matter was suc- 
cinctly put by Dawkins, J., in Fudickar v. Louisiana Loan & Inv. Co., 13 F.(2d) 
920, 921 (W. D. La. 1926): “It would seem that actually no other court could 
exercise the necessary power to grant the relief sought, and even if a receiver were 
appointed in Delaware, that proceeding would have to be supplemented by the 
appointment of an ancillary receiver here. There can be no doubt but this court 
would have jurisdiction of such ancillary proceedings. In such circumstances, 
should the complainants be driven to seeking relief in Delaware when . . . it would 
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fraudulently diverting or wasting its assets, or if for other reasons the 
property is endangered, custodial receivers will be appointed to pre- 
serve the property within the state,** and the officers will be enjoined 
from dissipating the assets wherever situate.?* It would seem that once 
having taken jurisdiction, equity would do all that justice requires,** and 
would not shrink from a decree winding up the corporate affairs if that 
should be necessary for the protection of the stockholders.”® 

But under some authorities this jurisdiction goes no further than to 
permit a distribution of the assets within the state.2* Thus, authoriza- 
tion to the receiver to capture foreign property, and injunctions to 
restrain interference with such property, have been denied.?” Where a 
receiver is appointed to liquidate a foreign corporation on a creditor’s 
bill, however, it is the practice for such injunctions to issue, and for the 
receiver to be given wide authority to act.?* Ancillary receiverships are 





be a mere matter of form precedent to the asking of this court of the identical 
relief now sought? ” 

22 Burnrite Coal Briquette Co. v. Riggs, 274 U.S. 208 (1927); Scattergood v. 
American Pipe & Const. Co., 249 Fed. 23 (C. C. A. 3d, 1918); Tasler v. Peerless 
Tire Co., 144 Minn. 150, 174 N. W. 731 (1919); McHarg v. Commonwealth Fin. 
Corp., 195 App. Div. 862, 187 N. Y. Supp. 540 (1921). 

23 Hallenborg v. Greene, 66 App. Div. 590, 730 N. Y. Supp. 403 (1901). 

24 The doctrine that jurisdiction existing over some portion or incident extends 
to and embraces the whole subject matter is one of the fundamental principles of 
equity. See 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 231 et seq. 

25 The English courts have not had much difficulty in so holding. In re The 
Syria Ottoman Ry., 20 T. L. R. 217 (1904); see BucKLEY, THE Companies AcTS 
(roth ed. 1924) 554; Note (1926) 161 Law TIMEs 441. 

26 The Conflict of Laws Restatement upholds the existence of such jurisdic- 
tion, but apparently only so far as the assets within the state are concerned. 
See Conriict oF Laws RestaTEMENT (Am. L. Inst. 1930) § 213. But cf. id. § 216. 

27 Baldwin v. Berry Automatic Lubrication Corp., 99 N. J. Eq. 57, 132 Atl. 
308 (1926), modified, 100 N. J. Eq. 362, 134 Atl. 867 (1926). In this case a Dela- 
ware corporation had its only plant and headquarters in New Jersey, where its 
officers resided. A stockholder brought a bill to liquidate the affairs of the cor- 
poration, and the lower court appointed a receiver, authorizing him to collect all 
the assets, and enjoined against interference with the receiver. The upper court 
modified the decree so that the receiver was not authorized to start proceedings in 
other jurisdictions, and limited the injunctions to acts within the state. As one of 
the larger assets was a debt due by a resident of New York, this modification 
emasculated the proceedings. 

28 Such was the proceeding in Luhrig Collieries Co. v. Interstate Coal & Dock 
Co., supra note 4, aff'd, 287 Fed. 711 (C. C. A. 2d, 1923). There is some confusion, 
however. See Wickersham, supra note 4. It is hard to follow the reasoning 
involved in the Berry case, supra note 27, for although a court can not by its 
own decree give a receiver extraterritorial powers, it can authorize him to use law- 
ful means to reduce to possession property in a foreign jurisdiction. Madden v. 
Rosseter, 114 Misc. 416, 187 N. Y. Supp. 462 (1921), aff'd, 196 App. Div. 891, 
187 N. Y. Supp. 943 (1921); see 2 CLARK, RECEIVERS § 759. Moreover, unless 
there are conflicting interests, another jurisdiction will, as a matter of comity, allow 
the receiver to bring suit. Van Kempen v. Latham, 195 N. C. 389, 142 S. E. 322 
(1928). But cf. Note (1930) 43 Harv. L. Rev. 805 (federal court receivers). In 
addition a court may enjoin anyone within its jurisdiction from doing acts any- 
where. Philadelphia Co. v. Stimson, 223 U. S. 605 (1912); see Wallace v. Motor 
Products Corp., 25 F.(2d) 655, 658 (C. C. A. 6th, 1928); Beale, The Jurisdiction 
of Courts Over Foreigners (1913) 26 Harv. L. Rev. 283, 293. And it can use this 
power to enjoin the parties before it from interfering with the receiver anywhere. 
rig v. Laberee, 185 Fed. 471 (C. C. A. oth, 1911) ; see 1 CLARK, RECEIVERS 

329. 
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sought, and the liquidation proceeds under the direction of the primary 
court.2° The difference in the histories of the stockholder’s and credi- 
tor’s bills might be made a basis for the non-existence of this jurisdic- 
tion to act on the former; yet once admitting it does exist, there seems 
no reason for limiting the scope of such a proceeding,*® since the results 
to be achieved by either type of suit are the same. Furthermore, since 
the limitation may easily be avoided by the purchase of a claim by a 
stockholder, it seems to be a futile restriction. 

The attitude of the courts denying relief and of those restricting it is 
due probably to the historic association of business corporations with 
municipalities, and to the asserted royal origin of the corporate entity.** 
But in view of the fact that corporations are no longer created by the 
solemn act of a sovereign, but rather by the filing of papers in a public 
office by the parties concerned, a more practical attitude might be 
adopted. If corporations were considered in the light of present-day 
facts, rather than with an eye to mediaeval history, a more rational 
law of foreign corporations could be evolved.** 





29 Farmers’ Loan & Trust Co. v. Northern Pac. Ry., 72 Fed. 26 (1896) ; Reed 
v. Alaska Mines Corp., 6 Alaska 370 (1921). 

80 The result was achieved in Lewis v. American Naval Stores Co., 119 Fed. 
391 (C. C. E. D. La. 1902). The court recognized the receiver of a New Jersey 
corporation appointed on a stockholder’s bill in Alabama; the headquarters of the 
corporation were in Alabama, and there was no property in New Jersey. This 
recognition is of significance because the case was contested by a receiver ap- 
pointed in New Jersey. It is often said that there is a distinction between the scope 
of a receivership of a domestic corporation and that of a foreign company, but no 
reasons are given. See Brief for Respondent, p. 26, Burnrite Coal Briquette Co. 
v. Riggs, supra note 22. 

81 The law would approach more closely the commercial and economic concept 
of a corporation if it would consider incorporation not as the regal creation of an 
entity, but rather as the registration of a peculiar sort of association. See Brrr, 
STUDIES IN THE LAW OF CORPORATION FINANCE (1928) 2; TAYLOR, PRIVATE Cor- 
PORATIONS (1884) iv, §§ 49-51; Francis, The Domicile of a Corporation (1929) 38 
Vate L. J. 335, 343. In considering whether jurisdiction existed to wind up the 
affairs of a domestic corporation, at least two courts felt that the analogy of 
similar jurisdiction over a partnership was controlling. See Miner v. Belle Isle Ice 
Co., 93 Mich. 97, 113, 53 N. W. 218, 223 (1892) ; Green v. National Adv. & Amuse- 
ment Co., 137 Minn. 65, 70, 162 N. W. 1056, 1058 (1917). See also Foss v. Har- 
bottle, 2 Hare 461, 491 (1843). 

32 Most of the difficulties in the law of foreign corporations are due to the 
concept that a corporation can not be domiciled outside of the state of its incor- 
poration, and therefore can not be reached elsewhere. This concept undoubtedly 
has its origin in the doctrine that a corporation is more than a relationship be- 
tween men; rather an entity created by a sovereign, which, consequently, can have 
no existence except under his aegis. See Beate, ForeicN Corporations § 71. 
But the premise is clearly a fiction. See Dewey, The Historic Background of Cor- 
porate Legal Personality (1926) 35 Yate L. J. 655, 665; Francis, supra note 31; 
MITCHELL, CANADIAN COMMERCIAL CorPoRATIONS (1916) 4; TAYLOR, loc. cit. supra 
note 31; id. § 22. Therefore it is not surprising that the deduction from it has been 
to some extent disregarded, so that a foreign corporation may be subject to per- 
sonal judgment against it under circumstances that will support no theory but 
“presence” within the state. See HENDERSON, op. cit. supra note 15, c. v; Note 
(1929) 42 Harv. L. Rev. 1062. The English courts have intentionally or accidentally 
adopted the Continental view, supra note 15. See Younc, ForeicN CompaNIEs 
AND OTHER CoRPORATIONS (1912) 50; 1 BEALE, Cases ON ConrFLict oF Laws (2d 
ed. 1927) 108, n.1. Seme American cases show a similar inclination. Martinez v. 
Associacion de Senoras, 213 U. S. 20 (1909) ; Wait v. Kern River Mining Co., 157 
Cal. 16, 106 Pac. 98 (1909). 
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THE CORPORATE CHARACTER OF THE TAXPAYER AS A BASIS OF 
CLASSIFICATION IN STATE PRopERTY TAXATION.—A recent case! 
raises anew the problem of the corporate character of the taxpayer as a 
fundamentum differentiae in state property tax classification. A tax im- 
posed by North Carolina ? upon shares of stock in foreign corporations 
held by domestic corporations, but not upon similar property held by 
individuals, has been declared invalid under the equal protection clause 
of the Federal Constitution. 

The federal question does not always become acute, however, since a 
number of state constitutions have provisions * which in terms require 
similar treatment of individuals and corporations for tax purposes.* In 
jurisdictions where the state constitution lacks any such specific pro- 
vision, but contains merely the general requirements of equality, uni- 
formity, or proportionality, dissimilarity in treatment is at least 
precarious, and conflicting results have been reached.® If there is any 
truth left in the principle of judicial self-abnegation enunciated by Jus- 
tice Bradley,® an investigation of the federal constitutionality of tax 





1 Garysburg Mfg. Co. v. Pender County, 42 F.(2d) 500 (E. D. N. C. 1930). 

2 N. C. Pub. Laws 1925, c. 101, § 4. 

3 Ara. Const. § 217 provides that “the property of private corporations, asso- 
ciations, and individuals of this state shall forever be taxed at the same rate.” 
Iowa Const. Art. VIII, § 2 provides that “the property of all corporations for 
pecuniary profit, shall be subject to taxation, the same as that of individuals.” 
Ky. Const. § 174 provides that “all property, whether owned by natural persons 
or corporations, shall be taxed in proportion to its value, unless exempted by this 
Constitution; and all corporate property shall pay the same rate of taxation paid 
by individual property.” Muss. Const. Art. 7, § 181 provides that “the property 
of all private corporations for pecuniary gain shall be taxed in the same way and 
to the same extent as the property of individuals,” with exceptions for banks and 
other special types of corporation. 

4 Under such a constitutional provision it has been held in Kentucky that 
where individual stockholders are not taxed on shares of corporate stock held by 
them, as in the principal case, shares held by corporate stockholders are likewise 
not taxable. Commonwealth v. Louisville Gas Co., 135 Ky. 324, 122 S. W. 164 
(1909). A similar result was reached in Mississippi in the case of a back tax, but 
by an evenly divided court. Robertson v. Mississippi Valley Co., 120 Miss. 159, 
81 So. 799 (1919). There was much dispute over the “ precedential” value of a 
prior decision by an evenly divided court. 

5 It has been held that a corporation is entitled to the same exemptions as 
individuals. Gamble-Robinson Fruit Co. v. Thoresen, 53 N. D. 28, 204 N. W. 861 
(1925). And imposing a first lien on taxes collected by corporations, but not on 
taxes collected by individuals, is invalid. Schoyer v. Comet Oil & Refining Co., 
284 Pa. 189, 130 Atl. 413 (1925). Under the state constitution the Pennsylvania 
court, however, has upheld as a franchise tax a tax laid on the gross receipts of 
corporations engaged in the intrastate transportation of passengers but not on 
individuals engaged in the same business. Commonwealth v. Quaker City Cab Co., 
287 Pa. 161, 134 Atl. 404 (1926), rev’d under the Fourteenth Amendment, 277 U. S. 
389 (1928). The North Carolina court has held that a corporation is not entitled 
to deduct from the value of its capital stock the value of stock held in other 
corporations which pay a tax on their capital stocks, even though individuals in 
the other corporations do not have to pay a tax on stock held by them. State v. 
Morrison & Sons Co., 155 N. C. 53, 70 S. E. 1079 (1911). And in Arkansas a back 
tax on land owned by corporations but not by individuals was upheld. White 
River Lumber Co. v. State, 175 Ark. 956, 2 S. W.(2d) 25 (1928), aff'd, 279 U. S. 
692 (1929). 

6 “ But clear and hostile discriminations against particular persons and classes, 
especially such as are of unusual character, unknown to the practise of our gov- 
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classification according to the corporate character of the taxpayer would 
appear to be a futile inquiry. Viewing the cases numerically, one is 
impressed by the preponderance of instances in which the Court has 
sustained tax classifications.’ The permissible latitude is even greater 
than in the realm of police regulation.* Certainly in its abstract avowals 
the Supreme Court has professed extreme liberality in regard to the 
degree of discrimination ° permitted.’° 

The course of the decisions may be more revealing than the language. 
A series of early cases ** in the lower federal courts suggested the rule 
that a tax classification based on the corporate character of the taxpayer 
is invalid, but in 1890 the Supreme Court upheld a corporate franchise 
tax.’ In 1902 a back property tax act applying to railroad companies 
alone was sustained.** In 1g11 a federal tax on the net income of cor- 
porations alone, attacked on the basis of the Fifth Amendment, was 
upheld; ** and the Court by way of dictum asserted that the result 
would be the same even if the Fourteenth Amendment were applicable.*® 
In Fort Smith Lumber Co. v. Arkansas,'* decided in 1920, the state 
brought suit against a corporation to collect a back tax upon a proper 
valuation of its stock. It was argued that the corporation was entitled 
to omit the value of stock held by it in other domestic corporations, 
inasmuch as individuals were not taxed for similar stock which they 
held. The Supreme Court emphatically rejected this contention. In 
1926 the Pennsylvania court upheld as a franchise tax a tax laid on the 
gross receipts derived by corporations from their operation of taxicabs in 
intrastate business, but which left tax-free the receipts of individuals or 
of partnerships in the same kind of enterprise.‘7 The Supreme Court, 
however, reversed this judgment, in Quaker City Cab Co. v. Pennsyl- 





ernments, might be opposed to the constitutional prohibition. It would, however, 
be impracticable and unwise to attempt to lay down any general rule or definition 
on the subject that would include all cases. They must be decided as they arise.” 
Bell’s Gap R. R. v. Pennsylvania, 134 U. S. 232, 237 (1890). 

7 See Powell, Supreme Court Condonations and Condemnations of Discrimina- 
tory State Taxation, 1922-25. IT. (1926) 12 Va. L. REv. 546, 559. 

8 See Powell, Supreme Court Condonations and Condemnations of Discrimina- 
tory State Taxation, 1922-25. I. (1926) 12 VA. L. REv. 441, 442. 

® The term discrimination is used throughout this Note without prejudice, to 
indicate merely a differentiation in fact. 

10 It has been stated that “the Fourteenth Amendment was not intended to 
compel the State to adopt an iron rule of equal taxation.” Bell’s Gap R. R. v. 
Pennsylvania, 134 U. S. 232, 237 (1890). The federal courts will not interfere 
with state classification unless it has produced an inequality which is “ actually and 
palpably unreasonable and arbitrary.” Arkansas Gas Co. v. Railroad Comm., 261 
U. S. 379, 384 (1923). “A State may have a policy in taxation.” Fort Smith 
Lumber Co. v. Arkansas, 251 U.S. 532, 534 (1920). 

11 Railroad Tax Cases, 13 Fed. 722 (C. C. D. Cal. 1882); County of Santa 
Clara v. Southern Pac. R. R., 18 Fed. 385 (C. C. D. Cal. 1883) ; Northern Pac. R. R. 
v. Walker, 47 Fed. 681 (C. C. D. N. D.). 

12 Home Ins. Co. v. New York, 134 U. S. 594 (1890). 

13 Florida Cent. & Peninsular R. R. v. Reynolds, 183 U. S. 471 (1902). 

14 Flint v. Stone-Tracy Co., 220 U. S. 107 (1911); cf. Brushaber v. Union Pac. 
R. R., 240 U. S. 1, 23 (1916), especially contention 4. 

15 Flint v. Stone-Tracy Co., 220 U.S. 107, 161 (1911). 

16 251 U.S. 532 (1920). 

17 Commonwealth v. Quaker City Cab Co., supra note 5. 
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vania,'® treating the levy as a property tax and declaring the classification 
unconstitutional. Nevertheless, this decision did not establish the rule 
that the distinction between a corporate and non-corporate taxpayer is in 
and of itself an invalid fundamentum differentiae. One year later, in 
White River Lumber Co. v. Arkansas,’® the Supreme Court upheld a 
statute authorizing collection of back taxes on land owned by corpora- 
tions but not on land owned by individuals. 

Most of these cases*° have been decided by confusingly divided 
courts; hence the two new members *' of the Court probably hold the 
“ balance of power ” on the question.”* At first blush the rule would 
appear to be that in property taxation the Fourteenth Amendment per- 
mits discrimination against corporations by a back tax ** but not by an 
original tax.2* Mr. Justice Sanford for the majority in the White River 
case distinguished the Quaker City case in this way.*° If the statutes 
imposing discriminatory back taxes °° had merely served to place the 
corporation on an equality with individuals, there would be ground for 
a different rule in the case of original taxes. But they did not. The 
statutes imposed upon corporations, as in the case of an original tax, 
a liability to which individuals had never been subjected; ** or else 
collection was sought of a tax for which individuals had never been fully 
assessed.?* Indeed, Mr. Justice Brown, while accepting the distinction, 





18 277 U.S. 389 (1928); Note (1928) 77 U. or Pa. L. REv. 120; Note (1929) 
27 Micu. L. Rev. 800; (1928) 28 Cor. L. REv. 972. 

19 279 U.S. 692 (1929). 

20 Supra notes 13, 16, 18, 19. 

21 See Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1929 (1930) 44 Harv. L. Rev. 1, 2, n.4. 

22 The following table presents the vote of the present members of the Court 
on the validity of state property taxes imposed on corporations but not on individ- 
uals, in the three most recent cases involving the question. 


White River 
Fort Smith Lumber Co. Quaker City Cab Lumber Co. 
v. Arkansas Co. v. Pennsylvania v. Arkansas 
Hughes we a 
Holmes Valid Valid Valid 
Van Devanter Invalid Invalid Invalid 
McReynolds Invalid Invalid Valid 
Brandeis Valid Valid Valid 
Sutherland —_—_——_. Invalid Valid 
Butler —_—*t__ Invalid Invalid 
Stone —_—_— Valid Valid 
Roberts —_——_ — ———— 


* In the White River case Mr. Justice Butler, dissenting, distinguished the Fort 
Smith case and perhaps inferentially approved the validity of the tax there. 

** Mr. Justice Roberts was on the brief in the Quaker City Cab Co. case 
against the validity of the tax. 

23 Florida Cent. & Peninsular R. R. v. Reynolds, 183 U. S. 471 (1902); Fort 
Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920) ; White River Lumber Co. v. 
Arkansas, 279 U. S. 692 (1929). 

24 Quaker City Cab Co. v. Pennsylvania, 277 U.S. 389 (1928). 

25 279 U.S. 692, 696 (1929). 

26 Supra note 23. 

27 E.g., Fort Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920). 
28 E.g., White River Lumber Co. v. Arkansas, 279 U.S. 692 (1929). 
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drew its consequences conversely.”® And the medley is completed by the 
dissenting votes in the Quaker City case *° and in the White River case,** 
which, taken together with the language of the majority in the Fort 
Smith Lumber Co. case,** oppose any distinction at all between original 
and back taxes. 

Other bases for the corporate classification have been suggested. The 
test proposed by Mr. Justice Butler,** resting on the peculiar applicabil- 
ity of the tax to corporations, is not followed in the actual decisions.** 
The criterion set up by Mr. Justice Holmes in the Fort Smith Lumber 
Co. case,*° based on the policy of the legislature in making the classifica- 
tion, is the most appealing. The Quaker City case ** did not reject this 
criterion, but merely marked a failure to find a legislative policy under- 
lying the discrimination. The legislative policy in the North Carolina 
tax as a distinguishing circumstance, however, appears more boldly. 
This is manifested in the common law rule making it ultra vires for a 
corporation to purchase stock in other corporations.*’ If such stock 
holdings are to be discouraged, the imposition of the tax would seem to 
be a much more effective means than the consequences attached to ultra 
vires acts. Moreover, the language of the Fort Smith Lumber Co. case 
fairly covers the situation.** 

One can hardly be doctrinaire about the problem in the light of these 
Supreme Court decisions. They do indicate that although the cor- 
porate character of the taxpayer is not per se an invalid basis for state 
property tax classification, neither is it per se a sufficient one.*® The 





29 Dissenting in Florida Cent. & Peninsular R. R. v. Reynolds, 183 U. S. 471, 
482 (1902). He thought invalid a discriminatory back tax, although he approved 
the validity of a discriminatory original tax. 

30 277 U. S. 389, 403, 412 (1928). 

31 279 U.S. 692, 700 (1929). 

82 251 U. S. 532 (1920). Mr. Justice Holmes places original taxes and back 
taxes on the same footing. 

83 Dissenting in White River Lumber Co. v. Arkansas, 279 U. S. 692, 703 
(1929). 

34 Tt is difficult to see why a tax on land or a tax on stock held in another 
corporation is more peculiarly applicable to a corporation than to an individual. 

35 251 U.S. 532 (1920). 

36 277 U.S. 389 (1928). 

87 McAlester Mfg. Co. v. Florence Cotton & Iron Co., 128 Ala. 240, 30 So. 
632 (1901) ; Lester v. Bemis Lumber Co., 71 Ark. 379, 74 S. W. 518 (1903) ; People 
v. Pullman’s Palace Car Co., 175 Ill. 125, 51 N. E. 664 (1898); Hunt v. Hauser 
Malting Co., 90 Minn. 282, 96 N. W. 85 (1903) ; McCampbell v. Fountain Head 
R. R., 111 Tenn. 55, 77 S. W. 1070 (1903). 

38 “ Tf the State of Arkansas wished to discourage but not to forbid the holding 
of stock in one corporation by another and sought to attain the result by this tax, 
or if it simply saw fit to make corporations pay for the privilege, there would be 
nothing in the Constitution to hinder. A discrimination between corporations and 
individuals with regard to a tax like this cannot be pronounced arbitrary, although 
we may not know the precise ground of policy that led the State to insert the 
distinction in the law.” The next sentence demonstrates that Mr. Justice Holmes 
was referring to original taxes as well as back taxes: “ The same is true with regard 
to confining the recovery of back taxes to those due from corporations.” 252 U. S. 


532, 534. 
39 White River Lumber Co. v. Arkansas, 279 U. S. 692 (1929). 
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dichotomy of corporations and individuals is valid when, and only when, 
the same division can be reached on some other valid theory of clas- 
sification.*° 





JupictaL Errors, UNFAIR TRIALS, AND THE FOURTEENTH AMEND- 
MENT. — In Brinkerhoff-Faris Trust & Sav. Co. v. Hill* the Supreme 
Court recently held that a decision of a state court which results in the 
denial of a hearing to a party litigant is violative of due process of law. 
Three years ago in American Ry. Exp. Co. v. Kentucky,? the Court de- 
cided that even though the holding of a state court which subjects 
a merging corporation to the debts of its predecessors might be erro- 
neous, it abridges no constitutional right of the corporation. Thus, to 
deprive a party of a court hearing upon a contested issue by judicial 
decision is as much a denial of the requirements of due process as 
would be a statute to the same effect,* while an erroneous decision of a 
state court on a question of substantive law presents no federal ques- 








40 Among other bases for the corporate classification the following may be 
suggested: (1) a desire to discourage the doing of certain kinds of business by a 
particular type of business organization; (2) convenience of tax administration, 
since at least in the case of intangibles, the state’s control over domestic corpora- 
tions gives it knowledge of corporate assets which is impossible in the case of 
individuals. ; 


1 281 U. S. 673 (1930). After the state court had held in an earlier case that 
relief from a disproportionate assessment could not be secured by application to the 
state tax commission, the taxpayer in the present suit filed a bill in equity praying 
for relief. The court, overruling its prior decision, dismissed the bill on the ground 
that there was an adequate remedy at law, but meanwhile the period for presen- 
tation of complaints to the tax commission had elapsed. On certiorari the Su- 
preme Court held that since there had been no opportunity for a hearing, due 
process had been denied. Cf. Londoner v. Denver, 210 U. S. 373 (1908). The 
Court in the Brinkerhoff-Faris case emphasized the point that its decision was not 
based upon the mere fact of the Missouri court’s reversal of its earlier position. 
The constitutional questions raised by the overruling of decisions upon which 
parties have relied arise generally under the obligation of contracts clause, and 
are not within the scope of this Note. See Larremore, Stare Decisis and Con- 
tractual Rights (1909) 22 Harv. L. Rev. 182; Moschzisker, Stare Decisis in Courts 
of Last Resort (1924) 37 Harv. L. Rev. 409; Freeman, Retroactive Operation of 
Decisions (1918) 18 Cor. L. REv. 230; Notes (1915) 29 Harv. L. Rev. 80; (1928) 
4 Wis. L. Rev. 485. 2 273 U.S. 269 (1927). 

3 The prohibitions of the Fourteenth Amendment apply to the judicial as 
well as to the legislative branch of the state government. Ex Parte Virginia, 100 
U.S. 339 (1879); Neal v. Delaware, 103 U. S. 370 (1880); Scott v. McNeal, 154 
U. S. 34 (1894) ; Carter v. Texas, 177 U.S. 442 (1900) ; Saunders v. Shaw, 244 U. S. 
317 (1917); Moore v. Dempsey, 261 U. S. 86 (1923); see Chicago, B. & Q. R. R. 
v. Chicago, 166 U. S. 226, 233 (1897); Lewis and Putney, Evolution of the Con- 
struction of Due Process of Law (1928) 8 Nat. U. L. Rev. 1; Note (1923) 36 
Harv. L. Rev. 1020. If a party has had his day in court, but is deprived of oppor- 
tunity to be heard on a single vital issue because of the conflicting theories of the 
law adopted by nisi prius and appellate courts, his constitutional rights are in- 
fringed. Saunders v. Shaw, supra. But cf. Fayerweather v. Ritch, 91 Fed. 721 
(C. C. A. 2d, 1899) ; Landon v. Bulkley, 95 Fed. 344 (C. C. A. 2d, 1899) ; Fayer- 
weather v. Trustees of Amherst College, 175 U. S. 725 (1899). If the right to a 
hearing is granted, but the remedy is, for practical purposes, useless, there has not 
been compliance with due process. Sioux City Bridge Co. v. Dakota County, 260 
U.S. 441 (1923). 
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tion.* These are propositions well established, but the borderland be- 
tween them and between the two cases is dim and uncertain. 

One constitutional restriction upon the conduct of the hearing af- 
forded by the state tribunal was enunciated in Frank v. Mangum * and 
was applied to reverse a conviction in Moore v. Dempsey. Where a de- 
fendant is convicted by a jury and judge dominated and intimidated by 
a mob, and no corrective process is applied, there has been a departure 
from due process.’ But every attempt since the Moore case to claim 
federal protection on the ground that a conviction was secured by mob 
domination has proved futile.* The embarrassment involved in federal 
interference with state trials makes it clear that only in cases in which 
the Court’s sense of fairness is outraged by the proceedings will convic- 
tions be reversed.*° 

No federal question, on the other hand, is presented by a claim that 
a state judgment or conviction is not sustained by the evidence.** But 





4 Morley v. Lake Shore & M. S. Ry., 146 U. S. 162 (1892); Bergemann v. 
Backer, 157 U. S. 655 (1895) ; Patterson v. Colorado, 205 U. S. 454 (1907) ; Bon- 
ner v. Gorman, 213 U. S. 86 (1909) ; Fisher v. New Orleans, 218 U. S. 438 (1910) ; 
Kryger v. Wilson, 242 U. S. 171 (1916); Hutchinson v. Kenney, 27 F.(2d) 254 
(C. C. A. 4th, 1928); see Sauer v. New York, 206 U. S. 536, 546 (1907) ; Mort, 
Due Process or Law (1926) 236. 

5 237 U.S. 309, 335 (1915). Eight years earlier the Court had refused to re- 
view a charge of unfair trial grounded on the abuse of discretion of a trial court 
in denying a change of venue. Barrington v. Missouri, 205 U.S. 483 (1907); cf. 
Felts v. Murphy, 201 U. S. 123 (1906) (defendant in murder case too deaf to hear 
evidence) ; Leeper v. Texas, 139 U. S. 462 (1891) (holding disqualification of juror 
a state question). 

Since there is no constitutional right to a review of errors of a trial court, 
irregularity in state appellate proceedings presents no federal question. Lott v. 
Pittman, 243 U. S. 588 (1917) (concurrence of judge who had not heard argu- 
ment); Owens v. Battenfield, 33 F.(2d) 753 (C. C. A. 8th, 1929) (failure of 
judges to read record) ; see (1929) 43 Harv. L. REv. 492. 

6 261 U.S. 86 (1923); see Note (1923) 37 Harv. L. Rev. 247. 

7 This proposition, announced by the Court as a statement of self-evident con- 
stitutional law, is criticised in 1 SCHOFIELD, CONSTITUTIONAL LAW AND Equity 
(1921) 63, 70 et seq. 

8 Bard v. Chilton, 20 F.(2d) 906 (C. C. A. 6th, 1927), certiorari denied, 275 
U. S. 565 (1927); Dunn v. Lyons, 23 F.(2d) 14 (C. C. A. 5th, 1927), certiorari 
denied, 276 U.S. 622 (1927); cf. Ashe v. Valotta, 270 U. S. 424 (1926) ; see (1925) 
39 Harv. L. Rev. 120. Certiorari was denied in the Sacco-Vanzetti case. Sacco 
and Vanzetti v. Massachusetts, 275 U. S. 574 (1927); see Record of the case, at 
5505-38. 

® The Court in the Moore case ordered an investigation by the district court 
into the conduct of the trial. 

10 It has been argued that so long as proper machinery is provided, its admin- 
istration presents no federal question. See Dunbar, The Anarchists’ Case Before 
the Supreme Court of the United States (1888) 1 Harv. L. Rev. 307. A convic- 
tion by a judge whose fees are dependent upon conviction of violators of a liquor 
law is unconstitutional. Tumey v. Ohio, 273 U.S. 510 (1927); cf. Dugan v. Ohio, 
277 U.S. 61 (1928). Since this improper procedure was authorized by statute, it 
is to be distinguished from cases dealt with in this Note. 

11 Dower v. Richards, 151 U. S. 658 (1894); Chicago, B. & Q. R. R. v. Chi- 
cago, 166 U. S. 226 (1897) ; see Aetna Life Ins. Co. v. Dunken, 266 U. S. 389, 394 
(1924); cf. Jordan v. Massachusetts, 225 U. S. 167 (1912). Section 25 of the 
Judiciary Act of 1789, conferring jurisdiction to try cases from state courts on 
writ of error, does not warrant reversal merely on the ground of insufficiency of 
evidence, without violation of an independent federal right. See 1 Stat. 85 
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if a federal right independent of the claim of lack of evidence to sus- 
tain the verdict is involved, the insufficiency of evidence may result in 
reversal.’* In Fiske v. Kansas,'* however, the Court went a step fur- 
ther..* Even though a constitutional interpretation was given to a 
criminal syndicalism statute by the Georgia court in upholding a con- 
viction, the acts charged and proved were deemed by the Supreme 
Court not to support a conviction under this construction of the statute, 
and the judgment was accordingly reversed. The Court is thus impos- 
ing a check upon the power of judge and jury to abridge the right of 
freedom of speech, as it has restricted the conduct of trial in the interest 
of fairness in the mob domination cases. 

Turning from decisions of state courts reversed because of unfairness 
of trial or insufficiency of evidence to those involving errors in local sub- 
stantive law,’® one finds but two classes of cases in which the protection 
of the due process clause has been afforded. The first group of cases 
deals with questions of jurisdiction. Thus, a state court’s erroneous 
conclusion as to the locus contractus, resulting in the application of a 
statute of the state to an extraterritorial transaction, is a constitu- 
tionally fatal error.1® And in Scott v. McNeal," involving a purely 
intrastate question, a decision of a state court upholding the jurisdic- 
tion of the probate court to administer the estate of a living person be- 
lieved to be deceased was found to be “in conflict with fundamental 
principles,” even though from later cases it is clear that such jurisdic- 





(1789); Jupictat Cope § 237a, as amended by 43 Strat. 936 (1925); Murdock v. 
Memphis, 20 Wall. 590 (U. S. 1874) ; FRANKFURTER AND LANDIS, THE BUSINESS OF 
THE SUPREME CourT (1927) 66, 189. 

12 Creswill v. Knights of Pythias, 225 U. S. 246 (1912) (patent case); Balti- 
more & Ohio S. W. R. R. v. Burtch, 263 U.S. 540 (1924) (employer’s liability) ; 
see Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, 668 (1912); Truax v. 
Corrigan, 257 U. S. 312, 324 (1921). These cases are not unlike reversals for sub- 
stantive error in denying a federal right granted by statute or Constitution, a 
question independent of the due process problem here considered. Cf., e.g., Neal 
v. Delaware, 103 U. S. 370 (1880); Muhlker v. New York & Harlem R. R., 197 
U. S. 544 (1905). 

13 274 U.S. 380 (1927). 

14 See CHAFEE, THE INQUIRING MIND (1928) 129; Note (1928) 41 Harv. L. 
REv. 525. 

15 The Supreme Court has repeated the pronouncement that judgments of a 
state court which are an “arbitrary exercise of power” or are in conflict “ with 
those fundamental principles which have been established in our systems of juris- 
prudence for the protection and enforcement of private rights” are a denial of 
due process of law. See Scott v. McNeal, 154 U. S. 34, 45, 46 (1894); American 
Ry. Exp. Co. v. Kentucky, 273 U.S. 269, 273 (1927). But the source of at least the 
second clause of the statement is a case involving the application of a statute 
which was held unconstitutional. See Pennoyer v. Neff, 95 U. S. 714, 733 (1878). 
For the view that there is no federal jurisdiction to review state decisions on 
grounds of substantive errors or unfair proceedings, see Dunbar, supra note 10. 

16 New York Life Ins. Co. v. Head, 234 U.S. 149 (1914); Aetna Life Ins. Co. 
v. Dunken, 266 U. S. 389 (1924); cf. Allgeyer v. Louisiana, 165 U. S. 578 (1897) ; 
see Note (1925) 38 Harv. L. Rev. 804. But when the jurisdiction to deal with 
parties and subject matter is clear, a state court is free to err in its decisions deal- 
ing with conflict of laws. Kryger v. Wilson, 242 U. S. 171 (1916); cf. Dodd, 
Supreme Court Review in Conflict of Laws (1926) 39 Harv. L. Rev. 533. 

17 154 U.S. 34 (1894). 
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tion may be granted to the probate court by legislative enactment.!® 
In the second group are the cases in which the state court has made a 
palpable attempt to give effect to unconstitutional legislation impairing 
the obligation of contract under the guise of opinions whose ratio 
decidendi goes on common law grounds.’® 

The two classes of cases, with the single exception of Scott v. 
McNeal, are not widely different. Both are checks upon the power of 
a state through its courts to subject parties to legislation which, for 
reasons spatial or temporal, can not constitutionally be applied to them. 
Since Scott v. McNeal, however, is a case of intrastate law, it has often 
been cited in support of the conclusion that a shocking or outrageous 
holding on a question of local substantive law is a denial of due proc- 
ess.*° But the underlying assumption that the state has the power to 
grant to its courts the probate jurisdiction which the Scott case denied 
is drawn from the later Cunnius ** case rather than from the opinion 
in the Scott case.**? The tendency of the Supreme Court to cite the 
Scott case when dealing with interstate questions of jurisdiction,’ to- 





18 Cunnius v. Reading School Dist., 198 U. S. 458 (1905). 

19 McCullough v. Virginia, 172 U. S. 102 (1898) (statute forbidding payment 
of taxes with state bonds, which, when issued, were so redeemable) ; Columbia 
Ry. v. South Carolina, 261 U. S. 236 (1923) (covenant based on earlier legisla- 
tion dealing with construction of canal, converted into condition by later statute, 
resulting in forfeiture); see Chicago, B. & Q. R. R. v. Drainage Comm’rs, 200 
U. S. 561, 580 (1906). 

20 This view of the case was advanced by Professor Schofield in The Supreme 
Court of the United States and the Enforcement of State Law by State Courts 
(r908) 3 Inv. L. Rev. 195, reprinted in 1 SCHOFIELD, op. cit. supra note 7, at I 
et seq. And it has frequently found expression since. See Note (1923) 36 Harv. 
L. REv. 1020, 1021, n.14; Note (1923) 37 id. 247, 250, n.24; cf. Note (1925) 38 id. 
804, 808, n.19. Professor Willoughby regards Scott v. McNeal as holding that by 
virtue of the procedure adopted, an essential requirement of due process had been 
disregarded. 3 WirtoucHBy, CoNsTITUTIONAL LAw (2d ed. 1929) $1129. There 
is, however, no reference by the author to the Cunnius case. 

21 198 U.S. 458 (1905) ; see 1 SCHOFIELD, op. cit. supra note 7, at 19. 

22 The language of the opinion itself, the references to lack of notice, and the 
reliance placed upon Pennoyer v. Neff, 95 U. S. 714 (1878), make it seem doubtful 
whether an express statute of the kind passed upon in the Cunnius case would 
have altered the result in the Scott case. Cf. Note (1928) 28 Cox. L. Rev. 619, 
621, n.14. It is to be noted, however, that Fuller, C. J., Brown, Brewer, Harlan, 
and White, JJ., sat in both cases, and that both were decided by a unanimous 
court. That in Scott v. McNeal the “ whole court fell into the not unusual error 
of thinking the English common-law rule of jurisdiction in question was not a 
local state rule, but a federal rule of jurisdiction unalterable by any state, limiting 
the power reserved to the states respectively by the tenth amendment, like the 
federal rule of jurisdiction in Pennoyer v. Neff (1878), 95 U. S. 714, and Simon v. 
Southern R. Co. (1915), 236 U. S. 115” is recognized by Professor Schofield. See 
SCHOFIELD, op. cit. supra note 7, at 84. But the fundamental error in the case, 
that of identifying the constitutional question of the power of the state to subject 
persons or property to its control with the purely state question as to whether a 
particular power has been delegated to a tribunal, remains uncorrected in the 
Cunnius case; for the Court’s view seems to be that improper decisions on ques- 
tions of jurisdiction, whether of an intrastate or interstate character, are reversible. 
See Cunnius v. Reading School Dist., 198 U. S. 458, 474-75 (1905); cf. Central 
Land Co. v. Laidley, 159 U. S. 103 (1895), decided one year after the Scott case. 
But there is no intimation in the opinion that improper decisions in any other 
branch of law will meet such a fate. 

28 See Simon v. Southern Ry., 236 U. S. 115, 122 (1915); Riverside Mills v. 
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gether with the fact that in no later case has a state decision been re- 
versed on the ground of shocking error in local substantive law, seems 
to warrant the conclusion that any force which the Scott case ever had 
as authority for the proposition that state rulings on questions of sub- 
stantive law may be reversed, has been spent.** 

The interplay of empiric factors in shaping the decisions in these cases 
in the borderland of due process is striking. The terrific pressure of 
the load of the Supreme Court docket *° has militated against wide 
federal protection. It is not without significance that the broadest pro- 
tection against errors is afforded in cases in which an independent fed- 
eral right is involved. The mob domination and free speech decisions, 
in which the court has gone furthest in supporting constitutional re- 
striction upon the conduct of judicial proceedings, were cases in which 
emotion ran high.*® At most only a few guide points here and there 
have been made through which may be drawn future federal delimita- 
tions upon the conduct and decisions of state tribunals.?’ 
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Bap Cueck Laws. —In this era of expanding credit and the wide- 
spread use of checks as a substitute for currency,’ it is necessary to have 
some effective legal deterrent for the issuance of checks drawn without 
funds. The common law crime of cheating has never been deemed 
broad enough to embrace this evil.2 Under the early English statute * 





Menefee, 237 U. S. 189, 194, n.1, per White, C. J., who (as White, J.) wrote the 
opinion in the Cunnius case, 198 U. S. 458 (1905); 1 SCHOFIELD, op. cit. supra 
note *, at 85. 

24 It seems doubtful, therefore, whether the proposition that an outrageous 
decision on a question of substantive law or an unfair application of local law con- 
stitutes a ground for reversal is to be deduced from the cases. Cf. Note (1928) 
28 Cox. L. Rev. 619. But see the contrary view taken by the commentators cited 
supra note 20. Chicago, B. & Q. R. R. v. Chicago, 166 U. S. 226 (1897), is also 
cited by Professor Schofield, but his reliance is upon a dictum. Cf. Raymond v. 
Chicago Union Traction Co., 207 U. S. 20, 40 (1907), Holmes, J., dissenting. Pro- 
fessor Willoughby’s difficulties with the case are due to his treating it as if the 
judgment had been reversed, when in fact the state court’s decision was affirmed. 
See WILLoucHBY, Joc. cit. supra note 20. 

25 See FRANKFURTER AND LANDIS, Op. cit. supra note 11, passim. 

26 It may be worth noting that on the very day Fiske v. Kansas was decided, 
May 16, 1927, there were handed down two decisions which upheld criminal syn- 
dicalism statutes. Burns v. United States, 274 U. S. 328 (1927); Whitney v. 
California, 274 U. S. 357 (1927). 

27 For a consideration of the wisdom of the policy of extending federal review 
of state determinations and trials, see Dunbar, supra note 10; 1 SCHOFIELD, op. cit. 
supra note 7, at 1 et seqg.; Note (1928) 28 Cor. L. Rev. 619; cf. Pogue, State 
Determination of State Law and the Judicial Code (1928) 41 Harv. L. Rev. 623. 


1 It has been estimated that over 95 per cent of all financial transactions are 
handled by check. (1916) 9 AM. BANKERS’ Ass’N J. 249. 

2 Rex v. Lara, 6 T. R. 565 (1795); 2 BisHop, Crrminat Law (oth ed. 1923) 
§ 147. 
3 30 Geo. II, c. 24, § 1 (1757). 
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making it a crime to obtain property by false pretenses, however, such 
a check was sometimes regarded as a form of false pretense, and its 
issuance indictable.* Similar statutes ° have been utilized to a limited 
extent in the United States to obtain convictions for offenses of this 
sort.© There has also existed in some states’ a type of enactment, com- 
monly referred to as a “ confidence game ”’ statute, which penalizes speci- 
fied kinds of false pretenses, including “ false and bogus checks.” ® 
Prior to 1905, however, only a scattering handful of jurisdictions had 
enacted legislation primarily and exclusively concerned with the issu- 





4 Rex v. Jackson, 3 Camp. 370 (1813); Rex v. Parker, 8 C. & P. 825 (1837); 
2 BisHopP, op. cit. supra note 2, § 421. 

5 Ara, Cope (Michie, 1928) § 4131; Ariz. Cope (Struckmeyer, 1928) § 4777; 
Arx. Dic. Stat. (Crawford & Moses, 1921) § 2449; Cat. Pen. Cope (Deering, 
1923) § 532; Coro. Comp. Laws (1921) § 6930; Conn. GEN. Stat. (1930) § 6368; 
Det. Rev. Cope (1915) § 4757; Fia. Comp. Laws (1927) § 7258; IpaHo Comp. Star. 
(1919) $8474; ILv. Rev. Star. (Cahill, 1929) c. 38, § 228; Inp. Ann. Strat. (Burns, 
1926) § 2947; Iowa Cope (1927) § 13045; Kan. Rev. Stat. ANN. (1923) c. 21, 
§ 551; Ky. Srar. (Carroll, 1930) § 1208; La. Rev. Stat. ANN. (Marr, 1915) § 1742; 
Me. Rev. Stat. (1930) c. 138, §1; Mp. Ann. Cope (Bagby, 1924) art. 28, § 139; 
Mass. Gen. Laws (1921) c. 266, § 30; Micu. Comp. Laws (1915) § 15320; MINN. 
Stat. (Mason, 1927) § 10358(1) ; Miss. Cope ANN. (1930) § 919; Mo. Rev. Srar. 
Ann. (1919) § 3343; Mont. Rev. Cope (Choate, 1921) § 11410; Nes. Comp. Star. 
(1922) § 9892; Nev. Rev. Laws (1912) § 6696; N. H. Pus. Laws (1926) c. 387, 
§ 1; N. J. Comp. Strat. (1910) p. 1800; N. M. Strat. Ann. (Courtright, 1929) § 35- 
1907; N. Y. Penat Law (1909) § 1290; N. C. Cope Ann. (Michie, 1927) § 4277; 
N. D. Comp. Laws ANN. (1913) $9968; OnI0 GEN. CopE (Page, 1931) § 13104; 
Oxia. Comp. Stat. ANN. (Bunn, 1921) § 2145; Ore. Laws Ann. (Olson, 1920) 
§ 1964; Pa. Stat. ANN. (Purdon, 1930) tit. 3, § 2361; R. I. Gen. Laws (1923) 
§ 6072; S. C. Crim. Cope (1922) § 64; S. D. Comp. Laws (1929) § 4249; TENN. 
Ann. Cope (Shannon, 1917) § 6568; Tex. Rev. Pen. Cope (Vernon, 1928) § 1545; 
Uran Comp. Laws (1917) § 8344; Vr. Gen. Laws (1917) § 6882; Va. Cope ANN. 
(Michie, 1930) § 4459; WasH. Comp. Stat. (Remington, 1922) § 2601; W. Va. 
Cope Ann. (Barnes, 1923) c. 145, § 23; Wis. Stat. (1927) § 343.24; Wyo. Comp. 
Stat. ANN. (1920) § 7305. 

6 Many courts have required no representation other than that impliedly con- 
tained in the check itself. People v. Donaldson, 70 Cal. 116, 11 Pac. 681 (1886) ; 
Barton v. People, 35 Ill. App. 573 (1889), aff'd, 135 Ill. 405, 25 N. E. 776 (1890) ; 
State v. Foxton, 166 Iowa 181, 147 N. W. 347 (1914) ; State v. Hammelsy, 52 Ore. 
156, 96 Pac. 865 (1908). But in some jurisdictions the mere giving of the check 
unaccompanied by false statements has been held insufficient. Maxey v. State, 
85 Ark. 499, 108 S. W. 1135 (1908); Williams v. State, 10 Ga. App. 395, 73 S. E. 
424 (1912) ; Blackwell v. State, 41 Tex. Cr. Rep. 114, 51 S. W. 919 (1899). Further- 
more, it is of the essence of the crime that money or property be obtained; and it 
is sometimes difficult to determine whether this element is present. Satisfaction of 
a pre-existing debt is not enough. Allen v. State, 58 Tex. Cr. Rep. 494, 126 S. W. 
571 (1910); Jones v. State, 9 Okla. Cr. Rep. 621, 132 Pac. 914 (1913). An ex- 
ception to this limitation may nevertheless be made by regarding the check as part 
of the original transaction. Commonwealth v. Devlin, 141 Mass. 423, 6 N. E. 
64 (1886). 

7 Ariz. Cope (Struckmeyer, 1928) § 4790; Coto. Comp. Laws (1921) § 6856; 
Int. Rev. Strat. (Cahill, 1929) c. 38, § 230; La. Rev. Stat. ANN. (Marr, 1915) 
§ 1744; Mo. Rev. Strat. ANN. (1919) § 3552; Mont. Rev. Cope (Choate, 1921) 
§ 11411; N. M. Start. Ann. (Courtright, 1929) § 35-1903; Oxia. Comp. Stat. ANN. 
(Bunn, 1921) § 2146; S. D. Comp. Laws (1929) § 4255. 

8 Checks drawn without funds have been held within the scope of these statutes. 
Williams v. Territory, 13 Ariz. 27, 108 Pac. 243 (1910); People v. Weber, 152 Il. 
App. 102 (1909); State v. Wilson, 223 Mo. 156, 122 S. W. 701 (1909); Douglas v. 
State, 15 Okla. Cr. Rep. 648, 179 Pac. 947 (1919). But cf. Pierce v. People, 81 Il. 
98 (1875). 
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ance of checks without funds.® As the frequency and facility with 
which such frauds were perpetrated became increasingly apparent, this 
number was slowly augmented.’° With the adoption of the Federal Re- 
serve system,’ which provided for par collection, a tremendous impetus 
was given to the use of checks; *? and close upon its heels came a na- 
tion-wide wave of legislative activity upon this subject, with the result 
that the statute books of every state now contain a bad check law.** 
While varying in particulars, this legislation was of fairly uniform 
character. Usually an intent to defraud was made an essential element 
of the offense; ** but the task of the public prosecutor was commonly 
rendered less difficult by a subsequent provision making the uttering of 
the check prima facie evidence of such intent.’° The practical effect of 





® Colo. Laws 1885, p. 169; Idaho Laws 1903, no. 26; Ind. Acts 1903, c. 205; 
Minn. Pen. Cope (1886) § 416; N. D. Pen. Cope (1877) § 621; Vt. Laws 1896, 
no. 108; Wis. Laws 1887, c. 136. 

10 Cal. Laws 1907, c. 337; Del. Laws 1913, c. 281; Me. Laws 1913, c. 5; N. M. 
Laws 1907, c. 16; R. I. Pub. Laws 1908, c. 1590; S. C. Acts 1909, c. 26; Tenn. Pub. 
Acts 1909, c. 202; W. Va. Acts 1911, c. 76; Wyo. Laws 1909, c. 143. 

11 38 Stat. 251 (1913), 12 U.S. C. §§ 221-522 (1926). 

12 See Burgess, How The Federal Reserve Has Made Checks More Widely Ac- 
ceptable (1925) 18 AM. BANKeErs’ Ass’N J. 135. A chart accompanying this article 
illustrates the growth of check transactions, which approximates very closely the 
increase in bad check legislation. 

13 Ata. Cope (Michie, 1928) §§ 4158-60; Ariz. Cope (Struckmeyer, 1928) 
§ 4789; ArK. Dic. Stat. (Crawford & Moses, 1921) §§ 743-45; Cat. CopES AND 
Gen. Laws (Deering, Supp. 1929) § 476(a); Coto. Comp. Laws (1921) § 6938; 
Conn. GEN. Stat. (1930) § 6369; Del. Laws 1925, c. 237; Fra. Comp. Laws (1927) 
§$§ 7920-24; Ga. Pen. Cope Ann. (Michie, 1926) § 211(34); IpanHo Comp. Strat. 
(1919) § 8480; Int. Rev. Strat. (Cahill, 1929) c. 38, § 164; Inp. Ann. Stat. (Burns, 
1926) §§ 2948-49; Iowa CopE (1929) $§ 13047-48; Kan. Rev. Stat. ANN. (1923) 
c. 21, §554; Ky. Strat. (Carroll, 1930) § 1213(a); La. Rev. Stat. Ann. (Marr, 
1915) §§ 1747-48; Me. Rev. Stat. (1930) c. 138, §§ 13-15; Mp. Ann. Cope (Bagby, 
1924) art. 27, § 141; Mass. Gen. Laws (1921) c. 266, §37; Micu. Comp. Laws 
(Supp. Cahill, 1922) § 15343; Munn. Stat. (Mason, 1927) § 10361; Miss. Cope 
ANN. (1930) § 923; Mo. Rev. Stat. ANN. (1919) §$ 3553-55; Mont. Rev. Cope 
(Choate, 1921) § 11369; Nes. Comp. Stat. (1922) § 9897; Nev. Rev. Laws (Supp. 
1919) $6672; N. H. Pus. Laws (1926) c. 389, §$ 11-13; N. J. Comp. Strat. 
(Supp. 1924) p. 868; N. M. Strat. Ann. (Courtright, 1929) § 35-1910; N. Y. 
Pen. Law (1909) § 1292(a), as added by N. Y. Laws 1918, c. 314; N. C. Cope 
Ann. (Michie, 1927) § 4283; N. D. Comp. Laws Ann. (Supp. 1925) § 9971(a); 
Onto Gen. Cope (Page, 1931) § 710-176; Oxia. Comp. Stat. Ann. (Supp. 
Thornton, 1926) $2146; Ore. LAws Ann. (Olson, 1920) § 1964(1); Pa. Strat. 
Ann. (Purdon, 1930) tit. 3, §§ 2402-05; R. I. Gen. Laws (1923) $4057; S. C. 
Cr. Cope (1922) §32; S. D. Comp. Laws (1929) § 4253; TENN. ANN. CODE 
(Shannon, 1917) §6742(a) 8; Tex. Rev. Pen. Cope (Vernon, 1928) § 1546(4); 
Utan Comp. Laws (1917) § 8347; Vt. Gen. Laws (1917) § 6888; Va. CopE 
Ann. (Michie, 1930) § 4149; WasH. Comp. Stat. (Remington, 1922) § 2601(2) ; 
W. Va. Cope ANN. (Barnes, 1923) c. 145, § 34; Wis. Stat. (1927) § 343.401; 
Wyo. Comp. Stat. ANN. (1920) § 7291. With the exception of the Vermont 
statute, which makes the drawer liable to the person injured in an action of tort, 
all of this legislation is penal in character. In Oklahoma the legislature tacked 
the enactment concerning checks drawn without funds onto the bogus check 
statute; in Texas it was incorporated in a general statute against swindling. 

14 An intent to defraud was omitted as an element of the offense in the 
original enactments of eight states: Arkansas, Florida, Iowa, Kansas, North 
Dakota, South Carolina, South Dakota, and West Virginia. See notes 27, 28, infra. 

15 With the exception of the Arizona enactment, all the statutes requiring an 
intent to defraud contain such a prima facie provision. In Alabama, Cali- 
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requiring an intent to defraud was to leave the law, in many states, 
much as it had been under the false pretense and bogus check statutes.*® 
A number of courts clung to the notion that there could be no intent 
to defraud unless something of value was obtained by the accused, and 
therefore a check given in payment of an antecedent obligation was 
held not within the scope of the ordinary bad check law.** Nor was 
the requirement of misrepresentation eliminated. If the drawer in- 
formed the payee that he was without funds or credit with the drawee, 
it was held that he was guilty of no offense even though he had failed 
to carry out a contemporaneous promise to deposit a sum sufficient to 
meet the check before presentation.** And according to most courts 
a post-dated check amounts, in law, to no more than such a promise to 
deposit.*® 

Such judicial construction of these statutes has not escaped legisla- 
tive notice. Within recent years there has been a flurry of legislation 
definitely resolving the doubt in respect to checks given for antecedent 
obligations in favor of their inclusion within the statutory penalty; *° 





fornia, Colorado, Connecticut, Delaware, Florida, Maine, Massachusetts, Michigan, 
Montana, Nevada, New Hampshire, New Jersey, New York, Ohio, Oklahoma, 
Oregon, Pennsylvania, Texas, Virginia, and Wisconsin, the prima facie case is 
further conditioned upon payment being refused for lack of funds when the check 
is presented. As long as there is some “ rational connection ” between the facts 
proved and the ultimate fact presumed, such legislative rules of evidence are per- 
missible. See Mobile, J. & K. C. R. R. v. Turnipseed, 219 U. S. 35, 43 (1910). 
If the statute is made applicable solely to the drawer, who may reasonably be 
expected to know the state of his account with the drawee, it would seem that such 
rational connection does exist. Carter v. Lowry, 169 Ga. 515, 151 S. E. 23 (1930). 
But if local evidentiary rules prevent the accused from testifying in his own 
behalf, the statute may be unconstitutional as a form of imprisonment for debt. 
Goolsby v. State, 213 Ala. 351, 104 So. 901 (1925). See also note 29, infra. 

16 These statutes have occasionally been employed in prosecutions of this type 
even after the enactment of bad check laws. People v. Singer, 288 Ill. 113, 123 
N. E. 327 (1919) (bogus check law); Lyman v. State, 136 Md. 40, 109 Atl. 548 
(1920) (false pretense statute). 

17 Beery v. State, 153 Ga. 169, 111 S. E. 669 (1922), 35 A. L. R. 370 (1925); 
Commonwealth v. Hammock, 198 Ky. 785, 250 S. W. 85 (1923); State v. Davis, 
26 N. M. 523, 194 Pac. 882 (1921); State v. Pishner, 72 W. Va. 603, 78 S. E. 752 
(1913). Contra: State v. Meeks, 30 Ariz. 436, 247 Pac. 1099 (1926); People v. 
Khan, 41 Cal. App. 393, 182 Pac. 803 (1919); State v. Freeman, 172 N. C. 925, 
go S. E. 507 (1916) ; State v. Lowenstein, 109 Ohio St. 393, 142 N. E. 897 (1924), 
35 A. L. R. 361 (1925). 

18 People v. Wilkins, 67 Cal. App. 758, 228 Pac. 367 (1924) ; People v. Jacobson, 
248 Mich. 639, 227 N. W. 781 (1930); Hammack v. State, 114 Miss. 611, 75 So. 
436 (1917). 

19 Anderson v. Bryson, 94 Fla. 116, 115 So. 505 (1927) ; Nedderman v. State, 
198 Ind, 187, 152 N. E. 800 (1926) ; Strickland v. State, 27 Ga. App. 772, 110 S. E. 
39 (1921) ; State v. Patterson, 75 Mont. 315, 243 Pac. 355 (1926); State v. Barone, 
98 N. J. L. 9, 118 Atl. 779 (1922) ; People v. Hammersmith, 242 N. Y. Supp. 623 
(1930); Smith v. Winter, 98 S. C. 294, 82 S. E. 419 (1914); Lowell v. Eaton, 
99 Vt. 255, 133 Atl. 742 (1924). Contra: People v. Westerdahl, 316 Ill. 86, 146 
N. E. 737 (1925). In California the mere fact that the check was post-dated is no 
defense. People v. Bercovitz, 163 Cal. 636, 126 Pac. 479 (1912). But if the 
payee is affirmatively informed of the lack of funds, a contrary result is reached. 
People v. Wilkins, supra note 18. The faise pretense statutes did not touch post- 
dated checks. State v. Ferris, 171 Ind. 562, 86 N. E. 993 (1909). But cf. Lesser v. 
People, 73 N. Y. 78 (1878). 

20 Inp. Ann. Stat. (Burns, Supp. 1929) § 2949; Mich. Pub. Acts 1923, no. 142; 
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and one attempt has been made to do the same with regard to post- 
dated checks.” Other features are constantly being added to existing 
enactments in order to guard against the loopholes which judicial ad- 
judications have revealed. In two jurisdictions the question was raised 
whether the local statute was applicable to one who drew a worthless 
check as agent for another or as a corporate officer.** As a result an in- 
creasing number of states have taken the precaution of so amending 
their statutes that they definitely include the case of one drawing in be- 
half of another.** Likewise, the few decisions adjudicating the matter 
have left in some doubt the precise status of one who draws a check 
with sufficient funds, but who subsequently withdraws his deposit be- 
fore the check is presented.** A number of legislatures, however, have 
recently made special provision for this situation.”® 

Two states, North Carolina and Mississippi, have made a more funda- 
mental modification of their law by dispensing with the requirement of 
an intent to defraud.** Knowledge by the accused of insufficiency is 
still required, so that an innocent overdraft is not punishable; but the 
all too frequent practice of drawing checks in the unfulfilled expecta- 
tion or hope of making them good becomes a criminal offense. Several 
states required no intent to defraud in their original enactments,?’ yet 
despite its seeming efficacy some tendency away from, rather than to- 
ward, this type of statute, has appeared.** It has been attacked as an 








Mo. Rev. Stat. Ann. (Supp. Minturn, 1927) § 3553; N. M. Laws 1929, c. 126. 
The Indiana provision was subsequently declared invalid as not within the title 
of the act. Nedderman v. State, supra note 19. 

21 Ky. Acts 1926, c. 62. But the statute was later pronounced unconstitutional 
as a form of imprisonment for debt. Burnam v. Commonwealth, 228 Ky. 410, 
15 S. W.(2d) 256 (1929). 

22 In two cases the statute was held applicable. People v. Siman, 119 Misc. 635, 
197 N. Y. Supp. 713 (1922) ; State v. Cooley, 141 Tenn. 33, 206 S. W. 182 (1918). 
Contra: People v. Fleishman, 133 Misc. 288, 232 N. Y. Supp. 187 (1928), (1929) 
42 Harv. L. Rev. 824. 

23 Ara. Cope (Michie, 1928) § 4159; Ariz. Cope (Struckmeyer, 1928) § 4789; 
Car. Pen. Cope (Deering, 1923) §476(a); Fra. Comp. Laws (1927) $7920; ME. 
Rev. Stat. (1930) c. 138, § 13; Nev. Laws 1929, c. 64; N. J. Laws 1930, c. 121; 
S. D. Comp. Laws (1929) § 4253; W. Va. Acts 1929, c. 141, § 4. 

24 The statute was held inapplicable to these circumstances in Padgett v. State, 
U. S. Daily, Dec. 3, 1930, at 3018 (Ala.) ; Wolfe v. State, 76 Fla. 168, 79 So. 449 
(1918). But cf. Prince v. State, 93 Tex. Cr. Rep. 230, 249 S. W. 863 (1923). 

25 Fra. Comp. Laws (1927) § 7924; Ky. Star. (Carroll, 1930) § 1213(a); Miss. 
Cope Ann. (1930) § 924; N. M. Laws 1929, c. 126; S. C. Cr. Cope (1922) § 32. 
A Maryland enactment makes criminal the drawing of a check with an intent to 
interpose a stop order. Mp. Ann. Cone (Bagby, Supp. 1929) art. 27, $ 142. 

26 Miss. Cope ANN. (1930) § 924; N. C. Cope Ann. (Michie, 1927) § 4283(a). 
In both states, apparently, the earlier statute was not repealed and it remains on 
the books. Cf. Miss. Cop— ANN. (1930) § 923; N. C. Cope Ann. (Michie, 1927) 
§ 4283. In Nebraska an intent to defraud was dispensed with in Neb. Laws 1923, 
c. 87, but was added again by Neb. Laws 1925, c. 31. 

27 See note 14, supra. The statutes of only four of these states have retained 
this feature: Arkansas, Kansas, North Dakota, and South Dakota. If no intent to 
defraud is required, a post-dated check comes within the scope of the enactment. 
State v. Avery, 111 Kan. 588, 207 Pac. 838 (1922), 23 A. L. R. 453 (1923). 

28 Four states which once required no intent to defraud have since passed 
enactments adding such a provision. Fra. Comp. Laws (1927) § 7930; Iowa CopE 
(1927) § 13047; S. C. Acts 1923, no. 75; W. Va. Acts 1929, c. 41, §1. The Florida 
statute, however, expressly saved from repeal the earlier provisions. 
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unconstitutional form of imprisonment for debt; *° and apart from con- 
stitutionality, it has been regarded by some as unnecessarily harsh.*° 
Yet any apparently undue severity is ameliorated by providing that pay- 
ment within a certain period is a bar to further prosecution; ** and 
there are indications that in time a provision so modified may come to 
be the popular form of enactment.*” 





STATUTORY RESTRAINTS ON CHAIN STORE Systems. — The cry of the 
independent retailer of today against the chain store and the marketing 
revolution * is highly reminiscent of the jeremiad of the hand weavers at 
the time of the industrial revolution,” and seems to be a repetition of the 
antipathy that has attended many of the major developments in our eco- 
nomic system.* But this is not the first time that the individual mer- 
chant has felt the press of change; for department stores, house-to- 
house canvassers, and mail-order establishments have each‘ had their 





29 It is argued that a statute in this form is simply a penal instrumentality for 
the collection of debts. Burnam v. Commonwealth, supra note 21. Cf. Neidlinger 
v. State, 17 Ga. App. 811, 88 S. E. 687 (1916). But this has been vigorously denied. 
State v. Avery, supra note 27; Yarboro v. State, 194 N. C. 498, 140 S. E. 216 
(1927), (1927) 6 N. C. L. Rev. 300; Paton, Bad Checks Drawn Without Evil 
Intent, an Offense (1927) 20 AM. BANKERs’ Ass’N J. 700. If an intent to defraud 
is a necessary element of the offense the statute is constitutional. Hollis v. State, 
152 Ga. 182, 108 S. E. 783 (1921); State v. Meeks, supra note 17. This is true 
even though a prima facie case is provided for. See note 15, supra. 

30 See the dissenting opinions in Yarboro v. State, supra note 29; (1926) 5 
N. C. L. REv. 75. 

31 Such provision is made in the statutes of all states which dispense with an 
intent to defraud, except North Carolina. And in the following states of those 
which do require such an intent, payment within a certain period has the effect 
of preventing a statutory presumption of fraudulent intent from operating: 
Connecticut, Florida, Louisiana, Massachusetts, Maine, Michigan, Missouri, Mon- 
tana, Nevada, New Hampshire, New Jersey, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, Virginia, Wisconsin, and Vermont. In Kentucky, Maryland, Tennes- 
see, and West Virginia it is a complete bar. 

82 See Editor’s Note, ALA. CopE (Michie, 1928) § 4158. This type of enactment 
was originally recommended by the American Bankers’ Association. See (1910) 
2 Am. BanKers’ Ass’N J. 288. But to facilitate ease of passage by state legislatures 
its model law was subsequently changed to include an intent to defraud. 2 
Paton’s Dicest (1925) § 1260(a). 


1 The preliminary federal census of 1926 in eleven representative cities showed 
that 28.7 per cent of the total sales in forty-seven fields of merchandising were 
made by chain stores. See 1 Nystrom, Economics oF RETAILING (3d ed. 1930) 
225, 226; cf. Copeland, Marketing, in 1 ReceENtT Economic CHANGES IN THE U. S., 
REPORT OF PRESIDENT’S CONFERENCE ON UNEMPLOYMENT (1929) 321, 362. In the 
first four months of 1930 fifty-two chains averaged an increase in business of 6.66 
per cent over the same period in 1929. See Merritt, Lyncu & Co., CHAIN STORE 


STATISTICS (1930). 
2 See Mantoux, THE INDUSTRIAL REVOLUTION IN THE EIGHTEENTH CENTURY 


(2d ed. 1927) 248, 416 et seq. 

3 See MANTOUX, op. cit. supra note 2, at 409. From a very early time legisla- 
tion has been resorted to as a means of curbing economic progress. In 1552 an act 
was passed forbidding the use of the gig mill. 5 & 6 Epw. VI, c. 22. See Mantovux, 
op. cit. supra note 2, at 413. 

4 Sec GueRNsEY, RETAILING ToMORROW (1929) 2; 1 NYSTROM, op. cit. supra 


note 1, at 84. 
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threat for him.’ Today, however, he is aided by active propagandists, 
advertising, and slogans in stirring the dormant sentiment of his com- 
munity ° against outsiders who take the money from the local till to dis- 
tant banks, keep few taxable supplies in the town, and rarely support 
the institutions of the community.” This sentiment has disclosed itself 
in the legislative bodies of the country in two aspects: first, in legisla- 
tion intentionally designed to burden the chain stores themselves,* and 
secondly, in restraints on certain methods of doing business not confined 
to the chains but especially practiced by them.° 

Obviously the simplest method of checking or retarding the spread of 
the chains is to forbid more than a certain number of stores in a chain. 
Maryland has such a statute.’ Not as direct, but equally as effective, 
is legislation preventing corporate ownership of chains. No statute at- 
tempts this, but a Pennsylvania law ** in the guise of a health measure 
would practically have accomplished it for the drug chains by requiring 
drug stores to be owned by licensed druggists, had not the Supreme 
Court held it unconstitutional.*? 

Taxation, however, is by far the most common method of discriminat- 
ing against chain stores. One of the earliest regulations attempted was 
an ordinance of a Kentucky town which taxed cash-and-carry groceries 





5 Legislation has been passed in almost every state requiring itinerant vendors 
to pay a license fee. At the turn of the century several attempts to impose legal 
restraints on department stores encountered constitutional checks. Chicago v. 
Netcher, 183 Ill. 104, 55 N. E. 707 (1899); State v. Ashbrook, 154 Mo. 375, 
55 S. W. 627 (1900) ; see (1900) 48 L. R. A. 261. 

6 See Martin, The Independent, et al., versus the Chains (1930) 9 Harv. Bus. 
REV. 47. 

7 See 72 Conc. Rec. 9371 (1930). A Texas legislator proposed to introduce a 
bill to compel chains to invest a certain percentage of their profits in Texas inter- 
ests. U.S. Daily, Dec. 30, 1929, at 2923. To combat this sentiment the chains 
have begun to make expenditures for “ education,” to encourage managers to join 
chambers of commerce, and to donate to local charities. See Martin, supra note 6, 
at 55 et seq. 

8 The amount of proposed legislation of this class is large. One article cites 
twenty proposed bills, most of them presented in 1927. See Becker and Hess, The 
Chain Store License Tax and the 14th Amendment (1929) 7 N. C. L. REv. 115, n.3. 
Another writer states that sixty-three anti-chain bills were presented before various 
legislatures during 1929, as compared with two such bills presented during 1925. 
See Martin, supra note 6, at 54. ‘ 

® In 1928 the Senate by Resolution No. 224, 7oth Cong., 1st Sess., directed 
the Federal Trade Commission to inquire into the chain store system to discover 
violations of existing federal anti-trust laws, and to recommend laws, if necessary, 
to cover the situation. See WELLES, THE MENACE OF THE CHAINS (1924) 20; Dunn, 
Grocery and Drug Chain Store Business, Lecture Delivered at Harvard Graduate 
School of Business Administration, May 17-18, 1928. The Commission has not 
yet completed its survey. See U.S. Daily, May 13, 1930, at 823; id., June 13, 1930, 
at 1185. 

10 Md. Laws 1927, c. 554, §1. This law forbids more than five stores per 
chain in Allegany County. It has been held unconstitutional by a lower Maryland 
court. Keystone Groc. and Tea Co. v. Huster, printed in Appendix C of Plaintiff’s 
Brief in Jackson v. State Board of Tax Comm’rs, 38 F.(2d) 652 (S. D. Ind. 1930). 

11 Pa. Stat. (West, Supp. 1928) § 9377 a-1; cf. Mich. Pub. Acts (1927) c. 359; 
N. Y. Pus. HeattH Law (1909) § 234, as amended by N. Y. Laws 1923, c. 269. 


12 Liggett Co. v. Balbridge, 278 U. S. 105 (1928), (1928) 76 U. or Pa. L. 
REV. 860. 








458 HARVARD LAW REVIEW 


higher than those which gave credit and delivered.1* Most of the en- 
actments, however, have been directed toward the number of stores 
under one ownership or management. License taxes have been levied on 
part ** or all *° of the stores of a chain which has more than a certain 
number of establishments,’* and sometimes the amount of the tax has 
been graded with the length of the chain in the state.‘7 But the consti- 
tutionality of these statutes is dubious,‘* and a number of legislatures 
have instead reached the chains with a gross sales tax which is usually 
graduated with the volume of business done.’® It is not alone through 
the scale of the tax that the small trader is favored.*° The chains take 
a narrow margin of profit on a rapid turnover,’ and accordingly their 
gross sales are much larger in proportion to their net income than are 
those of the independent trader who takes a larger profit on a slower 
turnover.”” 

It is easily seen that the large local store is the co-victim with the 
chains of a gross sales tax.”* Apparently to avoid this objection legisla- 
tion has been proposed ** which, while classifying stores according to 





13 This ordinance was held unconstitutional in City of Danville v. Quaker 
Maid, Inc., 211 Ky. 677, 278 S. W. 98 (1925). 

14 N. C. Pub. Laws 1929, c. 345, § 162, requires a license tax for each store in 
excess of one under the same ownership or management. This statute has recently 
been held valid. Great A. & P. Tea Co. v. Maxwell, 154 S. E. 838 (N. C. 1930). 

15 Ga, Pot. Cope ANN: (Michie, Supp. 1930) § 993(280); N. C. Cope ANN. 
(Michie, 1927) § 7880(87) ; S. C. Acts 1928, c. 574, $$ 24-37, repealed by S. C. Acts 
1929, c. 104. Among these the Georgia statute alone has been held constitutional. 
U. S. Daily, April 1, 1930, at 326. The others have been declared invalid. Great 
A. & P. Tea Co. v. Doughton, 196 N. C. 145, 144 S. E. 701 (1928) ; Southern Groc. 
Stores, Inc. v. Query (S. C.), printed in Appendix B of Plaintiff’s Brief in Jackson 
v. State Board of Tax Comm’rs, supra note to. 

16 Md. Laws 1927, c. 554, $2, imposes a license tax of $500 per year on each 
store in a chain of stores. Cf. note 10, supra. 

17 Inp. ANN. Stat. (Burns, Supp. 1929) $ 9734.5. This law was recently held 
unconstitutional. Jackson v. State Board of Tax Comm’rs, supra note 10, probable 
jurisdiction noted on appeal, 51 Sup. Ct. 39 (U. S. 1930). 

18 See notes 10, 13, 15, 17, supra. See also Becker and Hess, supra note 8; 
Harrington, The Chain Store and the Law (1929) 4 Notre DAME Law. 4o1. 

19 Fra. Comp. Laws (1927) § 1197; Ga. Pot. Cope Ann. (Michie, Supp. 1930) 
$§ 993(319), 993(323); Hawam Rev. Laws (1925) § 2060; Ky. Laws 1930, con- 
tent of statute reported in Martin, supra note 6, at 55; La. Rev. Stat. Ann. (Marr, 
Supp. 1926) § 1537; Nev. Rev. Laws (1912) § 3732; N. M. Stat. Ann. (Courtright, 
1929) §§ 81-101; Va. CopE ANN. (Michie, 1930) Tax Code, Appendix, § 188; cf. 
Me. Laws 1929, c. 176. Many of these statutes were passed before the chain store 
problem was acute and therefore were not intended to burden the chains. See, 
é.g., a proposal to amend the Virginia law, U. S. Daily, March 12, 1930, at 100. 

20 But see Sheridan, Merchants Should be Alert to. Combat Taxation (Oct. 
1930) THE BULLETIN 548. 

21 See HAYWARD AND WHITE, CHAIN STORES (1922) 8, 136. 

22 In New Hampshire an occupation tax is not permitted. Opinion of the 
Justices, 82 N. H. 561, 138 Atl. 284 (1927). To circumvent this requirement a 
proposal was made to levy a property tax on the good will of every retail business, 
and this asset was to be presumed to be worth at least one tenth of the annual 
gross sales. U.S. Daily, Nov. 13, 1929, at 2315. The state supreme court doubted 
the constitutionality of the proposal. Opinion of The Justices, 149 Atl. 321, 330 
(N. H. 1930). As a consequence the bill was modified to make gross sales only 
an element of valuation. U.S. Daily, Jan. 21, 1930, at 3206. 

23 See 1 Nystrom, op. cit. supra note 1, at 265. 

24 Ohio H. B. no. 340 (1929), reported in 1 Op. Att’y GEN. or OnIO (1929) 395 
with an opinion that it was unconstitutional. 
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their gross sales, increases the tax within each class as the number of 
stores owned by the taxpayer grows.”° All of this legislation is of course 
unpleasant for the local owner of a chain, and to appease him some pro- 
posals have limited their scope to stores in the control of out-of-state 
interests.2* By another device some states have taxed the distribution 
of goods from a chain’s warehouses to its stores, corresponding with a 
tax on the sales of a wholesaler.”’ In reality, this is a charge on an owner 
when he transfers his property from one place to another. 

The second opening for legislation affecting the chain stores is regula- 
tion of their business practices as they affect the independent retailer, the 
manufacturer, and the consumer. In order to meet the chains’ economies 
in large scale buying, independent merchants have attempted to or- 
ganize for group purchasing.** This raises the question, under § 2 of the 
Clayton Act,?® whether a producer may lawfully make price discrimina- 
tions in favor of the chains and against the groups of retailers because 
in his judgment the chains market his product with greater efficiency and 
in such a way as better to maintain the product’s reputation and sala- 
bility.°° It has been suggested that a discrimination on this basis would 
be justified.* On the other hand, the language of the statute is so vague 
that a court would have little trouble in arriving at a contrary holding. 

For some time Congress has. had under consideration the legalization 
of resale price control,®* which, if permitted, would perhaps do much to 





25 Other suggested laws have attempted to excuse the local independent or 
chain operator. U. S. Daily, Feb. 19, 1930, at 3546 (Tex.). A Mississippi bill 
would tax only those chain owners who operated in three or more cities in the 
state. Miss. H. B. no. 235 (1927), reported in Cuan Store AcE (Groc. Ep.) Dec. 
1928, at 57. 

26 §. C. H. B. no. 1200 (1930) (proposing to tax all foreign chains on gross 
receipts from South Carolina business); S. C. H. B. no. 1226 (1930) (requiring 
license for stores owned by corporation whose stock is held by non-residents and 
which has a general office outside the state). See U.S. Daily, Feb. 14, 1930, at 3494. 
The proposals stated supra note 25 would have a similar tendency. 

27 Tenn. Ann. Cope (Shannon, Supp. 1926) § 712; Va. Cope Ann. (Michie, 
1930) Tax Code, Appendix, §188. The Virginia statute has been held constitu- 
tional. Commonwealth v. Bibee Groc. Co., 151 S. E. 293 (Va. 1930). 

28 See GUERNSEY, op. cit. supra note 4, at 87; 1 Nystrom, op. cit. supra note 1, 

at 391. 
29 This forbids price discrimination except inter alia when “ made in good faith 
to meet competition.” 38 Strat. 730 (1914), 15 U.S. C. $13 (1926). The statute 
applies to restraint on competition between the vendees of the discriminator. 
George Van Camp & Sons Co. v. American Can Co., 278 U. S. 245 (1929); see 
Notes (1929) 42 Harv. L. REv. 680, 682; (1929) 38 YALE L. J. 804. 

30 Cf. National Biscuit Co. v. Federal Trade Comm., 299 Fed. 773 (C.C. A. 2d, 
1924), certiorari denied, 266 U.S. 613 (1924), (1924) 38 Harv. L. Rev. 103; see 
Note (1929) 42 Harv. L. Rev. 680, 681, n.6. A manufacturer may lawfully refuse 
to give a quantity discount to a chain store, because he may refuse to sell to 
whom he pleases. Great A. & P. Tea Co. v. Cream of Wheat Co., 227 Fed. 46 
(C. C. A. 2d, 1915), Note (1915) 29 Harv. L. Rev. 77. 

31 Note (1929) 42 Harv. L. REv. 680, 684. 

32 Under § 1 of the Sherman Act this is illegal. 26 Stat. 209 (1890), 15 U.S. C. 
§§$ 1-7 (1926); see McLaucutiin, Cases ON THE FEDERAL ANTI-TrRusT LAws OF 
THE UNITED STATES (1930) 455; PUBLIC REGULATION OF COMPETITIVE PRACTICES 
(2d ed. 1929) 88; Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. L. 
Rev. 945, 987. There have been several proposals to amend this law. See Report 
or Fep. TRADE CoMM. ON RESALE PrIcE MAINTENANCE (1929) 1; and see especially 
the Kelly bill, H. R. No. 11, 71st Cong. 2d Sess. 
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enable the independent trader to compete more successfully ** with the 
chains in standard products.** These systems, however, have become 
such important customers of many manufacturers that the latter would 
undoubtedly hesitate to take advantage of the law in dealing with 
them.*° 

It is feared by some that the large purchases of the chains enable them 
to engage in unfair practices, such as specifying quality inferior to a 
manufacturer’s usual grade, or containers slightly smaller than the cus- 
tomary size for the product, or dimensions and shapes creating an im- 
pression of quantity greater than the actual content.*® If the chains 
should adopt such deceptive practices they would be met on every side 
by legislative control.** The control, however, would effect not a 
special burden upon the chains, but a restraint equally applicable to 
independents. 





RECENT CASES 


ADMIRALTY — JURISDICTION — INJURY TO SHIP BY LAND STRUCTURE. — 
The plaintiff brought action in admiralty to recover for injury to his boat 
caused by the entanglement of her smoke-stacks in the defendant’s telephone 
wires, strung across a navigable river. The defendant filed exceptions ques- 
tioning the admiralty jurisdiction. Held, that the admiralty has jurisdiction 
since the place of injury was on navigable waters. Exceptions overruled. 
Burke v. Southern Bell Tel. & Tel. Co., 42 F.(2d) 742 (D. Ala. 1930). 

The limits of federal maritime jurisdiction of torts defy accurate de- 





33 See 72 Conc. REc. 9817 (1930); 2 NysTROM, op. cit. supra note 1, at 481; 
Report oF Fep. TRADE COMM. ON RESALE PRICE MAINTENANCE (1929) xii; Mc- 
LAUGHLIN, op. cit. supra note 32, at 392. 

84 Furthermore, this might greatly impair the selection of “leaders” by the 
chains. See 2 Nystrom, op. cit. supra note 1, at 480. 

35 Tt is unfair competition within the meaning of § 5 of the Federal Trade Com- 
mission Act, 38 Stat. 719 (1914), 15 U. S. C. § 41 (1926), for retailers to bring 
pressure upon a producer not to sell to the chains. Wholesale Grocers’ Ass’n of El 
Paso v. Federal Trade Comm., 277 Fed. 657 (C. C. A. 5th, 1922) ; Arkansas Whole- 
sale Grocers’ Ass’n v. Federal Trade Comm., 18 F.(2d) 866 (C. C. A. 8th, 1927). 
If the independents were permitted to make contracts restraining the trade of 
manufacturers with the chains, or in fact any agreement in restraint of trade, 
their situation would be materially bettered. The so-called “ voluntary chains ” 
may be objectionable because of a restraint on trade. See 1 Nystrom, op. cit. 
supra note 1, at 391. 

86 See radio address of Representative La Guardia reported in U. S. Daily, 
March 31, 1930, at 311. 

87 See Legislation (1930) 43 Harv. L. Rev. 945. In addition to the power given 
the Federal Trade Commission over deceptive advertising by 38 Stat. 717, 15 
U. S. C. §§ 41-77 (1926), Congress has recently proposed more specific legislation. 
A bill passed the Senate authorizing the secretary of agriculture to set standards 
of quality which producers would be compelled to maintain or otherwise so mark 
on their product. S. B. No. 1133, 71st Cong. 2d Sess.; 72 Conc. Rec. 10171 (1930). 
And Congress recently passed a law permitting the same cabinet officer to regulate 
shapes and sizes of containers. H. R. 730, 71st Cong. 2d Sess.; 72 Conc. REc. 
12265 (1930), approved by the President, July 8, 1930 (Priv. no. 538). Similar 
legislation has been proposed in Kansas and Kentucky, to the effect that advertise- 
pr must contain the weight of the goods advertised. See Martin, supra note 6, 
at 54. 
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termination. See Atlantic Transport Co. v. Imbrovek, 234 U. S. 52, 61 
(1914); cf. Hough, Admiralty Jurisdiction — Of Late Years (1924) 37 Harv. 
L. REv. 529; Brown, Admiralty Jurisdiction of Torts (1909) 9 Cot. L. 
Rev. 1. The Supreme Court’s traditional criterion has been the location of 
the injury in navigable waters. The Plymouth, 3 Wall. 20 (U. S. 1865). But 
a further requirement that the tort be of a maritime nature has been asserted. 


‘ Campbell v. Hackfeld & Co., 125 Fed. 696 (C. C. A. oth, 1903); The St. 


David, 209 Fed. 985 (W. D. Wash. 1913); see Note (1905) 18 Harv. L. 
REv. 299; Robinson, Legal Adjustments of Personal Injury in the Maritime 
Industry (1930) 44 Harv. L. Rev. 223, 228. Recent decisions leave the 
force of this theory in doubt by extending the concept of maritime nature 
to cover situations previously held non-maritime in the Campbell and St. 
David cases. Atlantic Transport Co. v. Imbrovek, supra; Grant Smith- 
Porter Ship Co. v. Rohde, 257 U. S. 469 (1922); Baizley Iron Works v. 
Span, 281 U. S. 222 (1930). But the incongruous result of the pure locality 
test appears when suits for injury of a land structure by a ship are con- 
trasted with suits in which the shipowner is the injured party. In the 
former situation, the admiralty generally does not take jurisdiction in this 
country. Cleveland Terminal & Valley R. R. v. Cleveland S. S. Co., 208 
U. S. 316 (1908); The Panoil, 266 U. S. 433 (1925); see Aktieselskabet 
Dampskib Gansfjord v. United States, 32 F.(2d) 236, 237 (C. C. A. sth, 
1929). An exception indeed is made in the case of land structures of direct 
aid to navigation, indicating again a tendency to consider the maritime nature 
of the tort. The Blackheath, 195 U. S. 361 (1904) (beacon); The Raith- 
moor, 241 U. S. 166 (1916) (same). Legislation to establish admiralty 
jurisdiction over injuries to all kinds of land structures has been proposed. 
See Note (1929) 42 Harv. L. Rev. 563,n.5. Assumption of such jurisdiction 
should not be prevented by the possibility of the existence of a remedy at 
law. Cf. Schoonmaker v. Gilmore, 102 U. S. 118 (1880). It should be 
favored in this situation in order to prevent the escape of a wrongdoer’s 
vessel. See Note (1929) 42 Harv. L. Rev. 563, n.6. Although the last 
consideration has no counterpart where a land structure injures a ship, in 
such cases the federal courts, relying on the locality test, take jurisdiction, 
as here, if the waters in which the injury occurred are navigable. Aflee v. 
Packet Co., 21 Wall. 389 (U. S. 1874); Panama R. R. v. Napier Shipping 
Co., 166 U. S. 280 (1897); O’Keefe v. Staples Coal Co., 201 Fed. 131 
(D. Mass. 1910); see Brown, supra, at 10; cf. Firemen’s Fund Ins. Co. v. 
Monterey, 6 F.(2d) 893 (N. D. Cal. 1925). The maritime “flavor” and 
similarity of facts in both situations may be urged as a reason for the 
treatment of both of them by one tribunal trained in maritime matters. 


AcENcY — AGENT’s LIABILITY TO PRINCIPAL — PAYMENT OF PRINCIPAL’S 
Dest WiTH EmsezzLeED Money. — A county treasurer, who was also cashier 
of a bank, had secretly embezzled from the county money which was to 
have been used to pay off a county note. Before the note fell due, he 
embezzled money from the bank, which he used to pay the note, thus con- 
cealing his defalcations as county treasurer. The plaintiffs, county commis- 
sioners, sued his administrator and the surety on his official bond. The bank 
was made a party defendant. From a judgment for the plaintiffs, the surety 
appealed. Held, that the plaintiffs may recover from the surety, since one 
whose property is fraudulently taken may follow and recover it until it 
reaches a bona fide purchaser. Judgment affirmed. Wood v. Citizens’ Bank, 
154 S. E. 623 (N. C. 1930). 

The court’s reasoning is not clear, but it would seem that the county is 
entitled to recover only if, by the discharge of its note, it has not been 
definitively repaid by its treasurer. The essential question is whether it may 
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retain, as against the bank, the benefit of this discharge. Where W sur- 
reptitiously put B’s bonds in C’s possession to conceal embezzlements from C, 
it has been held that B may recover from C, following his property into the 
latter’s hands. Voss v. Chamberlain, 139 Iowa 569, 117 N. W. 269 (1908); 
Brown v. Southwestern Farm Mortgage Co., 112 Kan. 192, 210 Pac. 658 
(1922), Note (1923) 36 Harv. L. Rev. 858; Metropolitan Trust Co. v. Fed- 
eral Trust Co., 232 Mass. 363, 122 N. E. 413 (1919) (money). Contra: Lon- 
don & County Banking Co., Ltd. v. London & River Plate Bank, Lid., 
21 Q. B. D. 535 (1888); cf. Nash v. De Freville, [1900] 2 Q. B. 72. And 
where, to conceal similar defalcations, a trustee of two estates, B and C, 
paid debts of C with B’s money, a like doctrine has allowed recovery by B, 
subrogating B to the rights of C’s creditor on the ground of unjust enrich- 
ment. Newell v. Hadley, 206 Mass. 335, 92 N. E. 507 (1910); Whiting v. 
Hudson Trust Co., 234 N. Y. 394, 138 N. E. 33 (1923), (1923) 36 Harv. L. 
Rev. 762; see Note (1926) 39 Harv. L. REv. 381, 383. But see Baker, The 
Application of Money Wrongfully Procured, by a Defaulting Agent or 
Trustee, to the Payment of the Debts of the Principal’s Business or the 
Trust Estate (1911) 59 U. or Pa. L. Rev. 225; Weston, Money Stolen by a 
Trustee from One Trust and Used for Another (1912) 25 Harv. L. REv. 602. 
Since on this reasoning the county will be bound ultimately to compensate 
the bank for the use of the latter’s money in the payment of the note, it 
follows that the county should recover from the surety. But it seems 
sounder to consider the county a bona fide purchaser of the benefit of the 
discharge. See Weston, supra. But see Baker, supra, at 247. The uncon- 
scious release of its right of action against the treasurer may be regarded 
as the consideration, acceptance of the benefit being presumed. London & 
County Banking Co., Ltd. v. London & River Plate Bank, Ltd., supra. 
Contra: Brown v. Southwestern Farm Mortgage Co., supra. Thus retaining 
the credit, it has suffered no loss for which it may recover. Of course, in 
this event the bank should be subrogated to the county’s rights against both 
treasurer and surety. First Taxing Dist. v. National Surety Co., 97 Conn. 
639, 118 Atl. 96 (1922); Cornelia Bank v. First Nat. Bank, 154 S. E. 234 
(Ga. 1930); Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N. Y. 137, 115 


N. E. 465 (1917). 


BANKRUPTCY — DuTIES OF BANKRUPTS — FRAUDULENT CONCEALMENT OF 
AssETS: REQUIREMENT OF KNOWLEDGE OF BANKRUPTCY PROCEEDINGS. — 
A few weeks prior to the institution of involuntary bankruptcy proceedings 
against him, the defendant converted some of his assets into cash and took the 
money to Canada, with the intent, according to certain evidence, of defraud- 
ing his creditors. Shortly thereafter, the defendant was adjudged bankrupt, 
and a trustee in bankruptcy was appointed. Section 29(b) of the Bankruptcy 
Act provides for the punishment of anyone convicted “ of having knowingly 
and fraudulently concealed while a bankrupt . . . from his trustee any of 
the property belonging to his estate in bankruptcy.” 30 Stat. 544 (1898), 
tr U. S. C. §52 (1926). The defendant was extradited from Canada and 
prosecuted for violation of the act. Up to this time he did not know that 
proceedings in bankruptcy had been begun. From a judgment of conviction 
entered on a verdict, the defendant appealed. Held, that unless the defendant 
wilfully closed his eyes to the facts, he can not be convicted of fraudulent 
concealment without proof of knowledge of the institution of proceedings in 
bankruptcy. Judgment reversed. Rachmil v. United States, 43 F.(2d) 878 
(C. C. A. oth, 1930). 

Though the statute is directed in terms at concealment by a bankrupt, a 
continuous concealment begun before but continued after adjudication in 
bankruptcy has been held to constitute the crime. Cohen v. United States, 
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157 Fed. 651 (C. C. A. 2d, 1907). This result may be explained on the theory 
that a bankrupt has a duty to reveal his assets to the trustee. See Buffing- 
ton, J., dissenting, in Gretsch v. United States, 231 Fed. 57, 61 (C. C. A. 3d, 
1916); Levitt, Bankruptcy Act: Section Twenty-Nine (1926) 11 Corn. L. Q. 
300, 304. If the court had jurisdiction in the principal case, its decision must 
therefore rest on the failure of the prosecution to establish the required mens 
rea. In view of the rule that knowledge of the appointment of a trustee is 
unnecessary, it is very doubtful whether mens rea is required at all. United 
States v. Goldstein, 132 Fed. 789 (W. D. Va. 1904); United States v. Com- 
stock, 161 Fed. 644 (C. C. D. R. I. 1908). But in any event, the defendant’s 
mistake of fact, his ignorance of his bankruptcy, seems attributable to his 
own fault and therefore can not be pleaded as a defense. Cf. Dotson v. State, 
62 Ala. 141, 144 (1878). Moreover, on the ground conceded by the court 
that one who wilfully closes his eyes to the institution of proceedings in bank. 
ruptcy can not plead his ignorance, a judgment of conviction should not be 
upset. For the jury may infer an intent to anticipate bankruptcy proceedings 
from a general fraudulent intent to conceal. Roukous v. United States, 195 
Fed. 353 (C. C. A. 1st, 1912). When a person conceals assets with the intent 
to defraud his creditors, the burden of proving a further intention to reveal his 
property if forced into bankruptcy would seem to rest on him. But the case 
may be supported on the ground that the concealment by the defendant 
during bankruptcy occurred while he was in Canada; no offense was com- 
mitted against United States law, and the court was therefore without juris- 
diction. Cf. Gretsch v. United States, supra. 


BANKRUPTCY — EXEMPTIONS OF BANKRUPTS— RIGHTS OF BANKRUPT’S 
Wipow as AGAINST CREDITOR HOLDING ASSIGNMENT OF EXEMPTIONS. — 
B gave a note to P containing an assignment of a sufficient amount of B’s 
homestead exemptions to pay the note in full. B became bankrupt, then 
died. Thereafter his widow entered claim in the federal court to a year’s 
support from the bankrupt’s exemptions, under the provisions of a statute 
allowing a widow a year’s support from her husband’s estate, her right to 
be preferred before all other debts. Ga. Crv. Cop—E ANN. (Michie, 1926) 
§ 4041. Property was duly set apart to the widow. In proceedings in 
the state court between P and the widow to determine the disposition 
of the property, judgment was given for P. The widow appealed. Held, 
that the provision in the note conveyed to P title to the property after- 
wards set aside to the bankrupt as exempt, and his wife can claim no rights 
therein. Judgment affirmed. Martin v. Citizens’ Bank, 152 S. E. 234 
(Ga. 1930). 

Provisions in promissory notes waiving homestead exemptions have been 
held void as contravening the policy of the exemption laws to protect the 
debtor and his dependents. Weaver v. Lynch, 79 Colo. 537, 246 Pac. 789 
(1926); Recht v. Kelly, 82 Ill. 147 (1876). Contra: Brown v. Leitch, 60 
Ala. 313 (1877); Bell v. Dawson Groc. Co., 120 Ga. 628, 48 S. E. 150 (1904) 
(statutory); Case v. Dunmore, 23 Pa. 93 (1854). Even in some of the 
jurisdictions where waiver or assignment of exemptions is recognized, credi- 
tors holding such security can not reach the exempt property unless the 
bankrupt chooses to have it set aside in the bankruptcy proceedings. Jn re 
Bowers, 278 Fed. 68 (N. D. Ga. 1922); Im re Martin Bros., 294 Fed. 368 
(N. D. Ga. 1923), (1924) 37 Harv. L. Rev. 905; see COLLIER, BANKRUPTCY 
(Gilbert’s ed. 1927) 188. But the Georgia court has asserted that a waiver 
plus assignment of exemptions immediately transfers title to the property 
afterwards set aside. Saul v. Bowers, 155 Ga. 450, 117 S. E. 86 (1923). 
But cf. Norris v. Aikens, 155 Ga. 488, 117 S. E. 248 (1923) (estate not con- 
veyed by waiver alone); Morris Fertilizer Co. v. White, McCurdy & Co., 
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158 Ga. 38, 122 S. E. 692 (1924) (same); see Tribble v. Anderson, 63 Ga. 
31, 55 (1879). That decision, however, merely sustained a prior assignment 
of exemptions as against a transferee of the exempt property after it had 
been set aside. See Jn re Martin Bros., supra, at 370. It is indeed difficult 
to see how title to the property can pass, or a lien attach to it, before it has 
become ascertained by being set aside. See Morris Fertilizer Co. v. White, 
McCurdy & Co., supra, at 41, 122 S. E. at 694; Crawford v. Lockwood, 9 
How. Pr. 547, 549 (N. Y. 1854). On the other hand, a widow’s right to a 
year’s support is an inchoate lien, attaching immediately at her husband’s 
death, and is superior to the rights of creditors. Jn re Dicks, 198 Fed. 293 
(N. D. Ga. 1912) (creditors in bankruptcy); Cole v. Elfe, 23 Ga. 235 (1857) 
(mortgagee). Since, therefore, the appellant’s lien arose in the instant case 
prior to the setting aside of the exemptions, she seems logically entitled to 
preference. In any event, it is strange that the creditors, although unable to 
reach the exempt property by themselves, should prevail over the widow be- 
cause she exercised a right given by the statute purely for her benefit. 


Bitts AND Notes —OvERDUE PAPER— PURCHASE OF SERIES OF NOTES 
AFTER DEFAULT IN PAYMENT OF ONE. — The defendant for a consideration 
made a series of negotiable notes. They contained no acceleration pro- 
vision, and the only indication that they were given for a single considera- 
tion in one transaction was the identity of date, place, and parties. The 
plaintiff purchased the instruments from the payee after one had become 
overdue. The provisions of the Negotiable Instruments Law were in force. 
Ga. Civ. Cope ANN. (Michie, 1926) § 4294(1) et seg. An earlier statute 
provided that “if there be several notes constituting one transaction, but 
due at different times, the fact that one is overdue and unpaid shall be notice 
to the purchaser of all, to put him on his guard as to each.” Ga. CopE 
(1910) § 4287. The defendant pleaded failure of consideration. The trial 
court, after hearing the evidence, directed a verdict for the plaintiff on all 
the notes except the first. To the denial of his motion for a new trial, the 
defendant excepted. Held, without determining whether the uniform act 
or the earlier statute applies, that since the plaintiff knew all the notes were 
given for one consideration in one transaction, he did not hold any of them 
in due course, and the defense was therefore valid against them all. Judg- 
ment reversed. Beasley-Hardware Co. v. Stevens, 155 S. E. 67 (Ga. 1930). 

It can not correctly be said that at the time of transfer all the notes were 
dishonored, for clearly the later instruments had not yet been “duly pre- 
sented for payment” under § 83 of the act. See Ga. Civ. Cope ANN. 
§ 4294(83); cf. Note (1927) 40 Harv. L. Rev. 634, 635, n.6. Nor could 
knowledge of the default be more than evidence of bad faith on the part 
of the taker. Cf. Note (1927) 40 Harv. L. REv. 634, 635, n.4; Rightmire, 
Bad Faith in Negotiable Paper (1920) 18 Micu. L. REv. 355; BIGELow, 
Tue Law or Bits, Notes aNp CuHeEcks (Lile’s ed. 1928) § 474. But the 
doctrine that default gives constructive notice of defects has been applied 
in this situation. Old Nat. Bank v. Marcy, 79 Ark. 149, 95 S. W. 145 
(1906); Harrington v. Claflin & Co., 91 Tex. 294, 42 S. W. 1055 (1897); 
see Boss v. Hewitt, 15 Wis. 260, 261 (1862). On such reasoning a taker 
of an instalment instrument after non-payment of one instalment is con- 
sidered not a holder in due course. Vinton v. King, 4 Allen 562 (Mass. 
1862). In support it is said that the due date of the first instalment is 
the time at which the maker’s burden of negotiability may fairly be re- 
moved; the whole instrument may be treated as then “overdue.” See 
Note (1927) 40 Harv. L. REv. 634, 635, n.6, 636. But see BIGELOw, op. cit. 
supra, § 478; cf. Chafee, Progress of the Law — Bills and Notes (1919) 33 
Harv. L. Rev. 255, 275. Consistency might favor a similar result in cases 
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of serial instruments. Harrington v. Claflin & Co., supra. But objections 
to extension of the rule occur. There is the technical difficulty that the 
later instruments can not in strictness be “ overdue.” Cf. 1 DANIEL, NEGOTI- 
ABLE INSTRUMENTS (6th ed. 1914) § 787. Furthermore, the maker, in exe- 
cuting separate instruments, must have contemplated their falling into sepa- 
rate hands, and can not rightly expect termination of negotiability of all of 
them at the maturity of the first. There is also the objection, rejected, it 
is true, as regards instalment instruments, that an honest payee will, by 
the rule of the principal case, be handicapped in realizing on his notes. 
Ex hypothesi they are not yet payable; and a purchaser of the series will 
be difficult to find if he can not be a holder in due course. In any event, 
since the adoption of the Negotiable Instruments Law, courts generally 
reach a result contrary to that of the instant case. Cable Co. v. Bruce, 135 
Okla. 170, 274 Pac. 665 (1928); Mountjoy Parts Co. v. San Antonio Nat. 
Bank, 12 S. W.(2d) 609 (Tex. Civ. App. 1928); Morgan v. Farmington 
Coal & Coke Co., 97 W. Va. 83, 124 S. E. 591 (1924); see BIGELOW, op. 
cit. supra, § 478. But see Huselby v. Allison, 25 S. W.(2d) 1108, 1112 
(Tex. Civ. App. 1930). The court might have justified its result, however, 
by relying upon the earlier enactment, since the uniform act contains no 
provisions covering serial instruments. 


CONSTITUTIONAL LAW — RIGHT OF TRIAL BY JURY — RECKLESS DRIVING 
AS A CRIME WITHIN THE CONSTITUTIONAL GUARANTY. — The defendant was 
charged with recklessly driving an automobile in such manner “as to en- 
danger property and individuals” in violation of a statute providing for a 
maximum fine of $100 or imprisonment for 30 days. D. C. Cope (1930) 
tit. 6, § 246. His demand for a jury trial was refused. A judgment of con- 
viction entered upon a verdict of the trial judge was reversed by the Court 
of Appeals of the District of Columbia, on the ground that the defendant 
was entitled to a jury trial under Article III, § 2 of the Federal Constitution. 
The Supreme Court granted certiorari. Held, that the offense charged was 
malum in se, a crime within the meaning of the constitutional guaranty of 
trial by jury. Judgment affirmed. District of Columbia v. Colts, 51 Sup. 
Ct. 52 (U. S. 1930). 

That at common law a right to trial by jury did not exist in all criminal 
proceedings is now clear. See Frankfurter and Corcoran, Petty Federal 
Offenses and the Constitutional Guaranty of Trial by Jury (1926) 39 Harv. 
L. Rev. 916; 1 CooLey, CoNSTITUTIONAL LIMITATIONS (8th ed. 1927) 668 
et seg. And the Supreme Court has long since decided that the constitutional 
guaranty does not extend to those cases of petty offenses in which a similar 
right did not exist at common law. Natal v. Louisiana, 139 U. S. 621 
(1891) (violation of municipal ordinance regulating markets); Schick v. 
United States, 195 U. S. 65 (1904) (violation of food law). But where 
the offense was not there punishable by summary proceedings, the right to 
a jury trial is preserved. Callan v. Wilson, 127 U. S. 540 (1888) (con- 
spiracy); Rassmussen v. United States, 197 U. S. 516 (1905) (keeping a dis- 
reputable house). The lower federal courts have almost invariably refused 
to treat as petty such offenses as subject an accused to the possibility of 
imprisonment for a year, and for these have declared the necessity of a jury 
trial. Low v. United States, 169 Fed. 86 (C. C. A. 6th, 1909) (unlawfully 
carrying on business of a rectifier); Coates v. United States, 290 Fed. 134 
(C. C. A. 4th, 1923) (violation of liquor laws); Jn re Virch, 5 Alaska 500 
(1916) (malicious destruction of property); United States v. Green, 8 
Mackey D. C. 230 (1890) (sale of lottery tickets in violation of statute). 
But where the only penalty provided is a fine, they hold the defendant sub- 
ject to summary proceedings. Frank v, United States, 192 Fed. 864 (C. C. A, 
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6th, 1911) (violation of food law). Under clauses of state constitutions 
corresponding to Article III the state courts have uniformly denied the right 
of trial by jury in prosecutions for drunken driving, despite a liability to 
imprisonment. Matter of Davis, 28 Ariz. 312, 236 Pac. 715 (1925); State 
ex rel. Sellers v. Parker, 87 Fla. 181, 100 So. 260 (1924); Latimer v. Wilson, 
103 N. J. L. 159, 134 Atl. 750 (1926). The substantive nature of the of- 
fense in the state cases is distinguishable from that involved here only in 
the emphasis laid by the Court on the danger of the act charged — driving 
“so as to endanger property and individuals.” In determining the gravity 
of the offense, the Court in the Callan case regarded its effect upon the 
public at large, while in the Schick case emphasis was placed equally upon 
the punishment prescribed and the moral delinquency involved. Here the 
exclusive reliance on the moral depravity of the offense does not necessarily 
preclude an assertion of the right to jury trial based on the criterion of the 
penalty provided, but it indicates that the latter test may not be relied upon 
to deny the claim. 


CoNSTITUTIONAL LAw — VESTED RIGHTS — VALIDITY OF STATUTE TAKING 
Away RicHT oF ACTION FOR PERSONAL INJURIES. — The plaintiff was in- 
jured while riding as a guest in the defendant’s automobile. A statute passed 
after the injury but before suit was brought altered the law to give a guest 
a right of action for recklessness only, and not for mere negligence. The 
statute purported to operate retroactively, in order to give effect to a previous 
statute not signed by the governor within the time fixed by the state consti- 
tution. The trial court charged that the plaintiff could recover only for 
recklessness, under the statute, and the jury returned a verdict for the de- 
fendant. From a denial of her motion to set aside the verdict, the plaintiff 
appealed. Held, that the plaintiff retained her right of action for negligence, 
since a right of action for personal injuries is a property interest which can 
not constitutionally be destroyed by subsequent legislation. New trial 
ordered. Siller v. Siller, 151 Atl. 524 (Conn. 1930). 

So-called vested rights, as property, are protected against retroactive leg- 
islation by a due process clause. See 2 Cootey, CoNsTITUTIONAL LimIta- 
TIONS (8th ed. 1927) 745. Rights of action for injury to physical property 
thus receive protection. Ettor v. Tacoma, 228 U. S. 148 (1913). A few au- 
thorities have held that a right of action for personal injuries is a vested 
right for this purpose. Johnson v. Jones, 44 Ill. 142 (1867); Kay v. Pennsyl- 
vania R. R., 65 Pa. 269 (1870). Contra: Wall v. Chesapeake & Ohio Ry., 
290 Ill. 227, 125 N. E. 20 (1919), (1920) 33 Harv. L. Rev. 727; see Carson 
v. Gore-Meenan Co., 229 Fed. 765, 767 (D. Conn. 1916). Though Connecti- 
cut statutes have changed the rule, it is true that at common law a right of 
action for personal injuries could not survive, or be assigned by, the injured 
party. See Cuapin, Torts (1917) 117, 136; cf. ConN. GEN. STAT. (1930) 
§ 6030. But it would not follow that such a right should be unprotected 
against legislative interference. The absence of the qualities of assignability 
and survivorship does not justify considering a right of action for injuries to 
the person less “ vested” than one for injuries to physical property. Cf. 
CuaPIn, loc. cit. supra. But in any event the denomination of a right as 
vested or not vested merely rationalizes a conclusion which the court has al- 
ready reached on other grounds. See Smith, Retroactive Laws and Vested 
Rights (1927) 5 Tex. L. Rev. 231, 246; 2 AUSTIN, JURISPRUDENCE (sth ed. 
1885) 856. Aside from the analogy to cases of property damage, there seems 
little reason to hold this particular retroactive statute unconstitutional. See 
Note (1921) 35 Harv. L. Rev. 193. The usual objection, that retroactive 
legislation deprives those affected of any choice of conduct under it, is 
scarcely applicable, for the change in the degree of care required of the driver 
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would probably not cause a prospective guest to decline an invitation to ride 
in the car. 


CoRPORATIONS — DISREGARDING THE CORPORATE FICTION — DEDUCTION OF 
CorporATE Loss From CONTROLLING STOCKHOLDERS’ TAXABLE INCOME. — 
The plaintiff, together with two partners, owned all the stock of a corpora- 
tion used for convenience as a part of their larger business. After lending 
money to the corporation to cover its losses, they sought to deduct these 
in their income tax returns for two years, urging that the loans were contri- 
butions of the general business to a losing branch. The plaintiff appealed 
from a denial of the deductions by the Board of Tax Appeals. Held, that 
the loss of the corporation is not deductible as a loss of the stockholders. 
Decision affirmed. Nixon v. Lucas, 42 F.(2d) 833 (C. C. A. 2d, 1930). 

A substantially similar case, differing principally in that the subsidiary 
company was there controlled by a corporation and not by individuals, was 
distinguished by the court on the ground that the earnings in the earlier case 
had accrued prior to the enactment of the taxing statute. Southern Pac. Co. 
v. Lowe, 247 U.S. 330 (1918); cf. Gulf Oil Corp. v. Lewellyn, 248 U. S. 71 
(1918). Yet, as the opinion admits, the Supreme Court specifically disclaimed 
this ground as a ratio decidendi in the Southern Pacific case. See Southern 
Pac. Co. v. Lowe, supra, at 336; cf. Lynch v. Hornby, 247 U. S. 339 (1918). 
A sounder basis for distinction lies in a recognition of the greater complexity 
in the collection of income taxes which the identification of a corporation 
with its individual stockholders would entail, as compared to the assimilation 
of two corporations. Cf. Burns v. Commissioner of Int. Rev., 31 F.(2d) 
399, 400 (C. C. A. 5th, 1929); see Powell, Jncome From Corporate Dividends 
(1922) 35 Harv. L. REv. 363, 379 et seg. A recent statute, however, allows 
the consolidation of the returns of related businesses owned by.the same 
interests, regardless of incorporation. 43 STAT. 288 (1924), 26 U. S. C. § 993 
(1926). A corporation is ordinarily regarded as an entity separate from 
its stockholders, for taxation as well as other purposes. Walker v. Gulf & 
I. Ry., 269 Fed. 885 (C. C. A. 5th, 1921); see BALLANTINE, PrtvATE Cor- 
PORATIONS (1927) 26. It is true that this conception is sometimes dis- 
regarded in other fields of law, in order to prevent the concealment of in- 
equitable practices by the corporate form. State ex rel. Johnson & Higgins 
Co. v. Safford, 117 Ohio St. 576, 159 N. E. 829 (1927); cf. Home Fire Ins. 
Co. v. Barber, 67 Neb. 644, 93 N. W. 1024 (1903); see Notes (1925) 34 
A. L. R. 597; (1919) 1 id. 610. But the courts usually decline to look 
through the corporate entity to aid the very persons who established it. 
Gallagher v. Germania Brewing Co., 53 Minn. 214, 54 N. W. 1115 (1893); 
Foster & Sons v. Commissioners of Inland Rev., [1894] 1 Q. B. 516. Contra: 
Southern Pac. Co. v. Lowe, supra; United States Gypsum Co. v. Mackey 
Wall Plaster Co., 60 Mont. 132, 199 Pac. 249 (1921), (1922) 35 Harv. L. 
Rev. 204. The principal case appears correct in its insistence that the 
stockholders assume the burdens along with the benefits of incorporation. 


FRAUDULENT CONVEYANCES — RIGHTS OF CREDITORS — EXTENT OF RE- 
COVERY BY PLEDGEE OF STOCK FROM FRAUDULENT VENDEE OF CORPORATE AS- 
sETs. — The plaintiff sold a majority of the stock of the X corporation, 
receiving in part payment therefor a note secured by a pledge of the stock. 
Thereafter, the pledgors conspired with the defendant to destroy the X 
corporation as the defendant’s competitor. At a stockholders’ meeting, of 
which the plaintiff was not notified, a resolution was adopted authorizing a 
sale of the corporate property. The pledgors, as directors, then sold to the 
defendant for $12,000 assets actually worth $30,000. Of the price $11,000 
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was expended to pay off debts and taxes of the X corporation, and the 
remainder was turned over to the directors. The defendant then dismantled 
the property of the X corporation, and the plaintiff sued for its value. The 
plaintiff recovered a judgment for such proportion of the total value of the X 
corporation’s physical property as the stock he held in pledge bore to the 
total stock issued; the defendant appealed. Held, that a pledgee of stock 
may recover from a fraudulent vendee of destroyed corporate property his 
proportionate interest in the property, and that the fraudulent vendee is en- 
titled to no credit in such recovery for the payment of corporate debts. 
Judgment affirmed. Ward v. Dakota Elec. Co., 231 N. W. 943 (S. D. 1930). 

A pledgee of stock may prevent or set aside a sale of corporate property 
intended to defraud him of his security. Andrews Co. v. National Bank, 129 
Ga. 53, 58 S. E. 633 (1907); Kneeland Inv. Co. v. Berendes, 81 Wash. 372, 
142 Pac. 869 (1914); see 2 Cook, CorporaTIons (8th ed. 1923) § 468. But 
if a fraudulent grantee renders unavailable property conveyed to him, the 
grantor’s creditor may recover a personal judgment against the grantee for 
its value. Cooke v. Fenner & Beane, 214 Ala. 558, 108 So. 370 (1926); 
Elliott School Dist. No. 23 v. Gorder, 55 N. D. 823, 215 N. W. 281 (1927); 
see (1913) 27 Harv. L. Rev. 181. But see Note (1910) 26 L. R.A. (N:S.) 
545. So if the corporate assets are destroyed by a fraudulent vendee, the 
pledgee of stock would seem to have a like remedy. Cf. Green v. Heden- 
berg, 159 Ill. 489, 42 N. E. 851 (1896), (1896) 9 Harv. L. REv. 545; Cream 
City Mirror Plate Co. v. Coggeshall, 142 Wis. 651, 126 N. W. 44 (1910). 
In a creditor’s suit to set aside a conveyance, the fraudulent grantee gen- 
erally can not be subrogated for payment of taxes and encumbrances, on 
the ground that to hold otherwise would be to give affirmative assistance, pre- 
cluded by the “clean hands” doctrine. Leinbach v. Dyatt, 117 Kan. 265, 
230 Pac. 1074 (1924), (1925) 11 VA. L. Rev. 483; Sheridan v. McCormick, 
39 N. D. ‘641, 168 N. W. 59 (1918); see SHELDON, SUBROGATION (2d ed. 
1893) § 44; (1929) 38 YALE L. J. 993. Contra: Edwards v. Miller, 47 R. I. 
235, 131 Atl. 554 (1926); cf. (1925) 38 Harv. L. Rev. 837. But where the 
creditor seeks an accounting for rent and profits, generally no such objection 
is recognized. Young & Co. v. Ward, 115 Ill. 264, 3 N. E. 512 (1885); Loos v. 
Wilkinson, 113 N. Y. 485, 21 N. E. 392 (1889); see Note (1920) 8 A. L. R. 
527, 543. Contra: Strike’s Case, 1 Bland 57 (Md. 1826), afd, 2 Harr. & G. 
191 (Md. 1828); Thompson v. Bickford, 19 Minn. 17 (1872). The creditor, 
when he seeks an accounting, can not recover the gross value of the property 
if the grantee has paid off a prior encumbrance, for the creditor’s interest in 
the grantor’s property can be no greater than its gross value less the amount 
of the prior encumbrance. Hamilton Nat. Bank v. Halstead, 134 N. Y. 520, 
31 N. E. 900 (1892); cf. Manufacturers’ Nat. Bank v. Simon, 233 Mass. 85, 
123 N. E. 340 (1919); Frank v. Von Bayer, 236 N. Y. 473, 141 N. E. 920 
(1923). By analogy, a pledgee of stock ought not to be allowed to recover 
from the fraudulent vendee, as he was here, the gross value of the assets 
undiminished by the outstanding liabilities. See 3 Cook, CorPoRATIONS 
(8th ed. 1923) § 641. 


Income Taxes —WuatT Is INcomE—CLAIM TO PAYMENT IN FUTURE 
INSTALMENTS. — The owner of the entire capital stock of a corporation sold 
a portion of it for a price presently paid, and contracted to sell the remainder 
in fifty-share lots, to be delivered at intervals of six months during the next 
four years, on payment of the agreed price for each lot. Meanwhile the 
contract provided for their delivery in escrow; the purchaser was to have the 
voting rights on the undelivered stock, and was to pay interest on the unpaid 
purchase price at six per cent. It appeared that the purchaser was well able 
to perform its covenant. Under a state income tax law, the county assessor 
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assessed the gain on the entire purchase price as income of the seller for the 
year in which the contract was made. Wis. Stat. (1925) §§ 71.01, 71.02. 
The taxpayer sought an injunction to prevent the tax commission from 
certifying this assessment. Held, that, since the taxpayer had received an 
unqualified assignable obligation to pay the entire purchase price, the profit 
from the whole contract was taxable income as of the year the contract was 
made. Bill dismissed. Richardson v. Conway, 42 F.(2d) 875 (W. D. 
Wis. 1930). 

The time at which income may be considered to accrue from a contract 
to pay cash in the future has occasioned considerable discussion. See Adams, 
When is Income Realized? in Hate et al., THE Feperat Income Tax (1921) 
29; Magill, The Taxation of Unrealized Income (1925) 39 Harv. L. REv. 82. 
In the case of instalment sales, both casual and regular, the federal govern- 
ment allows returns to be made on an instalment basis. 43 Stat. 267 (1924), 
26 U.S. C. § 953 (1926); 45 Stat. 805 (1928), 26 U. S. C. Supp. IIT § 2044 
(1929); U. S. Treas. Reg. 74, arts. 351-53 (1929); see KLEIN, FEDERAL 
InNcoME TAXATION (1929) 806 et seg. Wisconsin, however, requires that 
returns be made on an accrual basis where personalty is regularly sold on 
the instalment plan. State ex rel. Waldheim v. Tax Commission, 187 Wis. 
539, 204 N. W. 481 (1925). It might be argued that cases of isolated instal- 
ment sales should be treated differently, as there is no opportunity to adjust 
for the possibility of losses through default in payment. But where the 
unpaid purchase price is drawing interest, such a distinction would seem to 
be invalid, inasmuch as interest includes payment for the risk of loss. See 
E.y, OuTLInes oF Economics (4th ed. 1925) 495. The situation in the 
principal case may be assimilated, so far as income is concerned, to a com- 
pleted cash sale made with the stipulation that it be followed by a loan to 
the purchaser, secured by a pledge of the stock. Cf. Brandeis, J., dissenting, 
in Eisner v. Macomber, 252 U.S. 189, 220 (1920) (stock dividend assimilated 
to purchase of new stock with cash dividend). But cf. Williams v. Boston, 
208 Mass. 497, 94 N. E. 808 (1911) (advance payments drawing interest to 
be credited on purchase price held not “ money at interest”). The assess- 
ment in the present case may also be justified on the court’s reasoning, that 
the obligation was property received of readily realizable value, but the datum 
for taxation, according to this concept, should be its market or assignable, 
and not necessarily its face, value. See Magill, supra, at 85. 


INFANTS — CONTRACTS AND CONVEYANCES — SALE BY INFANT OF CHATTEL 
AcgurIRED UNDER PuRCHASE-MoNEY MortcacE. — The plaintiff sold a minor 
an automobile and, to secure the purchase price, took a chattel mortgage on it, 
which was recorded. After selling the car to the defendant, the infant de- 
faulted on his payments to the plaintiff. The plaintiff brought an action of 
replevin against the defendant, claiming the car by virtue of the mortgage. 
From a judgment for the plaintiff, the defendant appealed. Held, that the 
infant’s sale of the automobile was a disaffirmance of his entire transaction 
with the plaintiff, including the mortgage. Judgment reversed. Drumhiller 
v. Norick Motor Co., 289 Pac. 698 (Okla. 1930). 

When an infant has mortgaged a chattel to secure an existing debt, an 
unconditional sale of the chattel is viewed as a disaffirmance of the mortgage, 
on the theory that it involves an assertion of title inconsistent with an 
intention that the mortgage should continue effective. State v. Plaisted, 
43 N. H. 413 (1861); Chapin v. Shaffer, 49 N. Y. 407 (1872). That a simi- 
lar interpretation should be given to a sale of a chattel subject to a purchase- 
money mortgage is questionable. Here the assertion of title affirms the 
validity of the transaction of purchase through which title is derived. Af- 
firmance of the mortgage would seem to be a legitimate inference, since it is 
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a part of this transaction. Cf. Ready v. Pinkham, 181 Mass. 351, 63 N. E. 
887 (1902). In any case, the infant is sufficiently protected by the power 
to disaffirm personal liability on the contract. The further power to dis- 
affirm the mortgage protects, not him, but his vendee. The position of the 
infant’s vendor is precarious at best, since he has no remedy if the infant 
has destroyed what he has received or sold it and dissipated the proceeds. 
McGreal v. Taylor, 167 U. S. 688 (1896); Wallace v. Leroy, 57 W. Va. 263, 
so S. E. 243 (1905); see 1 Wititiston, ConTRACTS (1920) § 238. To pro- 
tect the vendor from the latter risk, the infant’s vendee should take the 
chattel subject to the mortgage, if it is recorded. Curtiss v. McDougal, 26 
Ohio St. 66 (1875); Knaggs v. Green, 48 Wis. 601, 4 N. W. 760 (1880); 
see 1 WiLLIston, ConTRACTS § 236. Denial of the power to disaffirm the 
mortgage works no injustice to the infant’s vendee, and destroys none of the 
infant’s power to protect his estate, since the purchase-money mortgage, un- 
like the mortgage to secure an existing indebtedness, encumbers no property 
previously owned by the infant. See Knaggs v. Green, supra, at 605, 4 N. W. 
at 760, 761. 


INSURANCE — DEFENSES OF INSURER— RESCISSION OF AUTOMOBILE LIA- 
BILITY PoLicy BY INSOLVENT HOLDER AFTER ACCIDENT. — The plaintiff was 
injured by an automobile the owner of which was insured by the defendant. 
He sued and recovered judgment against the insured, who proved to be in- 
solvent. The policy of the defendant undertook to protect the insured only 
against loss or expense, but contained a further provision that if on re- 
covery of judgment the insured proved insolvent, the judgment creditor 
should have a right of action against the defendant to the same extent that 
the insured would have had on payment of judgment. Accordingly the 
plaintiff brought suit against the insurer. The defendant pleaded a cancel- 
lation of the policy which had taken effect shortly after the accident. At 
the close of the evidence the plaintiff’s motion for a directed verdict was 
sustained, and the defendant appealed. Held, that the plaintiff’s right of 
action as beneficiary against the insurer was not defeated by a rescission of 
the policy in fraud of the insured’s creditors. Judgment affirmed. Zimmer- 
man v. Union Automobile Ins. Co., 291 Pac. 495 (Ore. 1930). 

Clauses in indemnity policies which, as here, provided against the insured’s 
insolvency, have been construed to make the instruments liability poli- 
cies and to constitute an injured party the beneficiary thereof. Eagle Jn- 
demnity Co. v. Diehl, 27 F.(2d) 76 (C. C. A. oth, 1928); Rose & Son, 
Inc., v. Zurich Gen. Acc. & Liab. Co., 296 Pa. 206, 145 Atl. 813 (1929); 
Finkelberg v. Continental Casualty Co., 126 Wash. 543, 219 Pac. 12 (1923). 
The same effect has been given to similar provisions in statutes. Rushing v. 
Commercial Casualty Ins. Co., 225 App. Div. 49, 232 N. Y. Supp. 255 
(1928); see Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 275, 
160 N. E. 367, 369 (1928). Some courts have gone so far as to hold that on 
the happening of an accident an absolute right is created in the injured party 
not thereafter defeasible by defenses of the insurer against the insured. 
Metropolitan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187 
(1926) (policy provision); Edwards v. Fidelity & Casualty Co., 11 La. App. 
176, 123 So. 162 (1929) (statutory provision). In the latter jurisdictions 
the problem of the instant case can not arise. In others, however, the de- 
fense may be made that a creditor-beneficiary contract can be rescinded by 
the contracting parties if, as would be usually true in this situation, the 
beneficiary has no knowledge of the contract. See 1 WILLISTON, CONTRACTS 
(1920) § 396b, n.13. This rule is subject to the exception that if the re- 
lease be made by an insolvent so as to constitute a “ fraud on creditors ” it 
will be ineffective against the beneficiary. See Contracts RESTATEMENT 
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(Am. L. Inst. 1928) §143b. It would seem that in order to invoke this ex- 
ception the plaintiff would have to undertake the difficult task of showing 
the insured’s insolvency at the time of release. Manifestly under such legal 
principles it will be difficult to afford the victim of the automobile the pro- 
tection which the social interest demands. See Marx, Compulsory Com- 
pensation Insurance (1925) 25 Cox. L. Rev. 164. That the courts have felt 
the pressure of this interest is evidenced by the adoption of strained con- 
structions to protect the injured. Cf. Metropolitan Casualty Ins. Co. v. Al- 
britton; Finkelberg v. Continental Casualty Co., both supra. But, of 
course, insurance companies ought not to be made to bear burdens not 
undertaken by them. The remedy would seem to lie in legislation similar 
to workmen’s compensation acts. Cf. Rendelman v. Levitt, 24 S. W.(2d) 
211 (Mo. App. 1930) (cancellation of workmen’s compensation policy in- 
effective against injured employee); see Marx, supra, at 166. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — GROUP 
Division oF Jornt Rates. — Acting under §15(6) of the Transportation 
Act of 1920, the Interstate Commerce Commission investigated the division 
of joint freight rates between carriers of the southwestern territory and those 
of the western trunk line territory, and ordered a new basis of division more 
favorable to the latter. The southwestern railroads sought an injunction 
to annul and set aside the order on the ground, inter alia, that the Commission 
had made the division on a group basis without considering the needs and 
condition of the individual carriers. From a dismissal of the bill, the plain- 
tiffs appealed. Held, that the evidence before the Commission was suffi- 
ciently typical of the carriers involved to justify the order, and a showing 
that the new division will result in the transfer of substantial sums from 
individual weak southwestern railroads to prosperous railroads in the western 
territory does not warrant the conclusion that the group division is un- 
reasonable. Decree affirmed. Beaumont, Sour Lake & W. Ry. v. United 
States, 51 Sup. Ct. 1 (U. S. 1930). 

Group division of joint rates and reliance upon evidence typical of the 
carriers involved, without inquiry into the effect of the division upon each 
carrier, has been sanctioned. New England Divisions Case, 261 U. S. 184 
(1923); see Brimstone R. R. & Canal Co. v. United States, 276 U. S. 104, 
116 (1928). The contention of the plaintiffs that a group division of rates 
is unreasonable in the instant case because of the wide variance in the financial 
condition of the component railroads grows out of the recent emphasis upon 
the condition of the carriers in making joint rate adjustments. Prior to 
1920 the prevention of exorbitant rates and the protection of shippers and 
carriers against discrimination were the chief concern of the Commission 
in making divisions. 34 Stat. 589 (1906); 36 Stat. 551-52 (1910); 
Manufacturers’ Ry. v. St. Louis, Iron Mt. & So. Ry., 21 I. C. C. 304 (1911); 
Western Pac. R. R. v. Southern Pac. Co., 55 I. C. C. 71 (1919); see Board 
of Trade v. Atlantic City R. R., 20 I. C. C. 504, 508-09 (1911); VANDER- 
BLUE AND BuRGESS, RAILROADS (1923) 262 e¢ seg. The broader regulatory 
purpose of the Transportation Act of 1920, that of securing an adequate 
national transportation system, is reflected in the provision for the division 
of joint rates, which has been regarded, like the recapture clause, as a device 
for distributing surplus earnings of strong carriers to weak roads. See 41 
STAT. 488 (1920), 49 U.S. C. §15(6) (1926); New England Divisions Case, 
supra, at 191; Wichita, N. W. Ry. v. Chicago, R. I. & Pac. Ry., 81 I. C. C. 
513, 518 (1923); Lockiin, RAILROAD REGULATION SINCE 1920 (1928) 40. 
The Court’s answer to the plaintiffs’ contention is that financial strength is not 
the only factor to be considered. See 41 Stat. 488 (1920), 49 U.S. C. § 15(6) 
(1926). Operating costs are important, and there is no showing that the low 
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returns of the weak southwestern roads on all their business are attributable 
to the costs of operating the joint routes in question. The burden of proving 
rates unreasonable is upon the party challenging the Commission’s order. 
Virginian Ry. v. United States, 272 U. S. 658 (1926); see New England 
Divisions Case, supra, at 203. The practical necessity of making divisions 
of joint rates on a group basis, which must have been contemplated by the 
drafters of the Transportation Act, indicates that protests against such divi- 
sions will meet with short shrift except in the event of manifest unfairness. 
Moreover, the opportunity afforded any carrier to secure from the Commis- 
sion a particular modification of its order weakens any complaint of hardship. 
Cf. Beaumont, Sour Lake & W. Ry. v. United States, 36 F.(2d) 789, 797 
(W. D. Mo. 1929). 


MortTcAGEs — EquiTABLE Mortcaces — EFFrect oF CorporATE CONSOLI- 
DATION ON AFTER-ACQUIRED PROPERTY PROvISIONS.— Bonds of a railway 
were secured by a mortgage containing an after-acquired property clause 
which purported to cover “ necessary or convenient ” acquisitions of “ suc- 
cessors.” Following a merger and the execution of a consolidated mortgage, 
the new company scrapped its predecessor’s power station and car barn for 
new ones built on new land to serve all the constituent companies. In fore- 
closure proceedings, the trustee of the underlying mortgage sought a partial 
lien on these properties. From a judgment of foreclosure and sale declaring 
inter alia that there was no lien on these items, the plaintiff appealed. Held, 
that since neither estoppel nor accession, nor any kindred equitable princi- 
ple, is applicable to the facts of the case, the lien of the underlying mortgage 
does not spread to the new power house and car barn. As to these items, 
judgment affirmed. Guaranty Trust Co. v. New York & Queens County Ry., 
253 N. Y. 190, 170 N. E. 887 (1930). 

An after-acquired property clause in a mortgage does not bind acquisi- 
tions of successors merely because it so provides. See Trust Co. of America 
v. Rhinelander, 182 Fed. 64, 69 (W. D. Wis. 1910); Foley and Pogue, After- 
Acquired Property Under Conflicting Corporate Mortgage Indentures (1929) 
13 Minn. L. REv. 81, 87-88. But see Compton v. Jesup, 68 Fed. 263, 286 
(C. C. A. 6th, 1895); Guaranty Trust Co. v. Minneapolis & St. L. R. R., 36 
F.(2d) 747, 759 (C. C. A. 8th, 1929). Estoppel and accession have been some- 
times said to expand the effect of the clause. Trust Co. of America v. Rhine- 
lander, supra (accession). But cf. Foley and Pogue, supra, at 93. See also 
Galveston R. R. v. Cowdrey, 11 Wall. 459, 481 (U. S. 1870) (estoppel). But 
the doctrine of estoppel by deed is from its nature properly applicable only 
to cases where the property was acquired by the original mortgagor. Susque- 
hanna Trust & Safe Dep. Co. v. United Tel. & Tel. Co., 6 F.(2d) 179 
(C. C. A. 3d, 1925); cf. Ithaca Trust Co. v. Ithaca Traction Corp., 248 N. Y. 
322, 162 N. E. 93 (1928). But see Compton v. Jesup, supra, at 287-88. 
The principle of accession might, however, be employed here on the theory 
that an organic bond of union is sufficient to satisfy the requirement of fixa- 
tion. Phoenix Iron-Works Co. v. New York Security & Trust Co., 83 Fed. 
757 (C. C. A. 6th, 1897). But cf. Blair, The Allocation of After-Acquired 
Mortgaged Property Among Rival Claimants (1926) 40 Harv. L. REv. 222, 
233, n.38. That the new buildings were not used exclusively to replace the 
scrapped ones is not fatal to the trustee’s claim, in view of the possibility of 
apportioning the structures of the consolidated company among the mort- 
gages of its constituents. Cf. Citizens’ Sav. & Trust Co. v. Cincinnati 
& Dayton Traction Co., 106 Ohio St. 577, 140 N. E. 380 (1922). And 
the objection that the lien under the consolidated mortgage vested first, 
before the predecessor’s buildings were actually given up, seems too technical 
to be considered in equity. Nevertheless, the decision of the instant 




















wake and subsequent bond issue. Cf. Handley v. Stutz, 139 U. S. 417 
(1891). 


MUNICIPAL CORPORATIONS — NATURE AND CREATION — EFFECT OF SEGRE- 
GATION DECREE PENDING APPEAL. —A statute empowered the district court 
to render decrees for the segregation of territory from municipal corpora- 
tions. Utan Comp. Laws (1917) § 771. Severance was to be “ complete ” 
when a certified copy of the decree was properly filed. Jd. § 775. In 1925 a 
decree was entered in the district court segregating the plaintiffs’ land from 
Mammoth City; and a certified copy of the decree was filed immediately 
afterwards. Pending the city’s appeal therefrom the plaintiffs were granted 
a writ prohibiting the county commissioners from taking proceedings to tax 
the territory for the current year. In 1928 the decree of segregation was 
reversed. In the present action, the plaintiffs sought a writ of prohibition 
to restrain the county commissioners from reapportioning the valuations 
to the city for the three years intervening between the entry and reversal 
of the decree of segregation. The writ was granted, and the defendants ap- 
pealed. Held, that under § 775, the segregation became complete on the 
entry and filing of the decree and remained complete until reversal, so that 
the city is not entitled to taxes on the territory thus temporarily severed 
from it. Judgment affirmed. Plutus Mining Co. v. Orme, 289 Pac. 132 
(Utah 1930). 

Whether a segregation proceeding be considered an action at law or in 
equity, in Utah it is triable de novo on appeal. UtaH Comp. Laws (1917) 
§§ 771, 6994; cf. In re Chief Cons. Mining Co., 266 Pac. 1044 (Utah 1928). 
In the absence of statutory provisions, docketing an appeal triable de novo 
is elsewhere held to vacate entirely the judgment or decree appealed from. 
Curtiss v. Beardsley, 15 Conn. 518 (1843); Jenkins v. State, 60 Neb. 205, 
82 N. W. 622 (1900). A Utah statute provides, however, that an appeal 
“shall stay all further proceedings in the court below. . . .” Utan Comp. 
Laws (1917) § 7005; cf. Cat. Cope Civ. Proc. (Deering, 1923) § 946. 
The status preserved under this section has been said to be that of the 
time of the decree’s rendition. See Bullion, Beck, & Champion Mining Co. 
v. Eureka Hill Mining Co., 5 Utah 151, 153, 13 Pac. 174, 175 (1887) (nega- 
tive injunction not suspended); 2 Hayne, New TRIAL AND APPEAL (1912) 
1225. On the other hand, in the case of a “ self-executing” decree as to 
the legality of the issue of stock, the appeal was said to leave the rights 
of the parties where they were before action. See State ex rel. Kay v. 
Draney, 57 Utah 14, 18, 176 Pac. 767, 768 (1918); cf. Foster v. Superior 
Court, 115 Cal. 279, 285, 47 Pac. 58, 59 (1896). If the latter principle is 
applicable here, in accordance with the direction of § 771 that the cause 
be “ tried as provided for the trial of civil cases, as nearly as may be,” the 
decision seems wrong. But the arguments for maintaining a strictly neutral 
state of affairs pending the final determination of a private dispute are not 
cogent when the status of an inhabited territory is the subject of controversy. 
The fact that the final disposition of an appeal ordinarily relates back to 
the rendition of the decree will cause extreme confusion meanwhile. For 
the sake of police and fire protection, highway repair and other services, it 
is essential to have determined at all times the bounds of the state’s sub- 
divisions. See People ex rel. Adams v. Oakland, 92 Cal. 611, 615, 28 Pac. 
807, 809 (1891); 1 Ditton, Munictpat Corporations (sth ed. rg11) § 352. 
Whether the court was right in considering § 775 as more than a provision 
for notification, the decision establishes a practice which will assure cer- 
tainty in the status of territory. 
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case seems economically justifiable insofar as it facilitates the raising of 
working capital for an embarrassed corporation through the device of con- 
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RULE IN SHELLEY’s CASE—ConstTrUCTION OF “ HEIRS oF HER Bopy ” 
as “ CHILDREN.” — A testator devised land to his three daughters during their 
natural lives, after their death the share of each to go to “ the heirs of her 
body in fee simple forever,” and if any of the daughters “should die with- 
out a living heir of her body,” her share to be “ divided among all the testa- 
tor’s children that may be living, or have living issue.” In proceedings for 
partition brought by a son of one of the daughters against his sister, who 
claimed by devise from their mother, judgment was entered for the defend- 
ant. The plaintiff appealed. Held, that the gift over to the presumptive 
collateral heirs of the life tenant shows that the words “heirs of her body ” 
were used in the sense of “ children,” so that, the rule in Shelley’s case not 
applying, the plaintiff and defendant took equal shares under the will of their 
oo ee Judgment reversed. Doggett v. Vaughan, 154 S. E. 660 (N. C. 
1930). 

Words of inheritance may be so modified by an inconsistent limitation 
over that they are construed as designatio personarum. See Note (1911) 
29 L. R. A. (N.s.) 963, 1115-18. It seems, however, that the gift over to 
the collateral line in the instant case is entirely consistent with a construc- 
tion of “heirs of her body ” as nomen collectivum. Perhaps the court con- 
siders “heirs of her body” as meaning “heirs” by reason of the statute 
converting estates tail to fees. N.C. Cope (Michie, 1927) § 1734; Revis v. 
Murphy, 172 N. C. 579, 90 S. E. 573 (1916); Cohoon v. Upton, 174 N. C. 
88, 93 S. E. 446 (1917). Then the gift over to the collateral line might indi- 
cate that the first gift was intended to be to the direct line, and the appar- 
ently non-technical use of an ordinarily technical expression might lead 
to its interpretation as one of purchase. Cf. Hampton v. Griggs, 184 N. C. 
13, 113 S. E. 501 (1922). But such use of the statute as a rule of construc- 
tion seems doubtful. Cf. Note (1922) 1 N. C. L. Rev. 110, 112, nar. A 
better ground for the decision would be to treat the incongruous superadded 
words of limitation “in fee simple forever” as an indication that “ heirs of 
her body” is not used as an expression of limitation. Cf. CHALLIS, REAL 
Property (3d ed. 1911) 164; FEARNE, CONTINGENT REMAINDERS (roth ed. 
1844) 182-83. Some cases have considered inartistic words like “in fee 
simple ” ineffectual to rebut the clear implication of an estate of inheritance 
in “heirs of the body.” Teal v. Richardson, 160 Ind. 119, 66 N. E. 435 
(1903); Price v. Taylor, 28 Pa. 95 (1857); cf. Tyson v. Sinclair, 138 N. C. 
24, 50 S. E. 450 (1905). Yet today in this country such words should be 
apt enough to show that the testator intended persons whom he described as 
“heirs of her body” to be the root of a new line. Cf. 1 TrrFANy, REAL 
Property (2d ed. 1920) 540. 


STATES — IMMUNITY — SuABILITY OF A STATE. H1iGHwAy CoMMISSION. — 
Suit was brought against the Arkansas state highway commission for money 
alleged to be due under a contract to which the commission was a party. The 
state constitution provided that “ the state shall never be made a defendant 
in any of her courts.” Ark. Const. art. 5, § 20. A statute, however, pro- 
vided for suits against the commission. Ark. Acts 1928, no. 2, p. 2. The 
commission’s demurrer to the complaint was overruled, and it petitioned for 
a writ of prohibition. Held, that since the commission had the powers of a 
corporation it was a separate legal entity, and the suit was not against the 
state. Writ denied. Arkansas State Highway Comm. v. Dodge, 26 S. W.(2d) 
879 (Ark. 1930). 

Government ownership of stock in a business corporation was early declared 
not to render the corporation immune from suit. See Bank of the United 
States v. Planters’ Bank, 9 Wheat. 904, 907 (U. S. 1824); 3 WiLLoucHBy, 
ConsTITUTIONAL Law (2d ed. 1929) § 892. The principle that a governmert 
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engaging in commercial enterprise can not claim immunity therein has been 
extended by some courts to enterprises conducted through unincorporated 
state agencies. Gross v. Kentucky Board of Managers, 105 Ky. 840, 49 S. W. 
458 (1899); Sargent County v. State, 47 N. D. 561, 182 N. W. 270 (1921). 
Apparent violation of the rule of immunity is avoided by a theory that an 
agency which has the powers of a corporation is a separate legal entity. The 
instant case is not alone in applying this theory in order to hold permissible 
a suit against an unincorporated commission which discharges so traditionally 
governmental a function as road-building. State ex rel. State Highway 
Comm. v. Bates, 317 Mo. 696, 296 S. W. 418 (1927); Warren Bros. v. 
Owen, 43 F.(2d) 582 (D. Ore. 1925); cf. Stern v. State Board of Dental 
Examiners, 50 Wash. 100, 96 Pac. 693 (1908). But the usual view is that 
a government agency discharging a governmental function should not be 
suable without consent, even though incorporated. Hampton v. State Board 
of Educ., 90 Fla. 88, 105 Se. 323 (1925); Berman v. Minnesota State Agric. 
Soc., 93 Minn. 125, 100 N. W. 732 (1904); see Borchard, Government 
Liability in Tort (1924) 34 YALE L. J. 1, 25; Note (1925) 8 Minn. L. Rev. 
425, 435. However desirable, state responsibility is more properly to be 
achieved by legislation than by artificially restricting the conception of what 
constitutes a suit against the state. See Note (1922) 35 Harv. L. REv. 335; 
Borchard, supra, at 18; cf. Note (1931) 44 Harv. L. Rev. 432. A more 
satisfactory basis for the decision is that of the concurring justices — that 
the statute constitutes a waiver of immunity. This view involves construing 
the constitutional limitation as merely declaratory of the rule that without 
consent suit may not be maintained. A constitutional provision of the 
Arkansas type, however, has been said to permit no waiver of immunity. 
See Alabama Girls’ Industrial School v. Addler, 144 Ala. 555, 557, 42 So. 116, 


117 (1904). 


TAXATION — PROPERTY SUBJECT TO TAX — SECURITIES HELD BY RESIDENT 
TRUSTEES UNDER ForREIGN TESTAMENTARY TRuUST.—TZ died a resident of 
New York, naming two residents of Massachusetts as trustees under his will, 
who were later appointed by the New York court. By the laws of New York 
such a trust is a resident trust, and the trustees were there subjected to an 
income tax on gains resulting from the purchase and sale of securities. The 
trustees brought this action for the abatement of a similar tax levied in 
Massachusetts. Mass. Gen. Laws (1921) c. 62, §10. From an order sus- 
taining the respondent’s demurrer to a complaint alleging these facts, the 
complainants appealed. Held, that since the jurisdiction administering a 
testamentary trust fund had the power to establish its situs for purposes of 
taxation, the maxim mobilia sequuntur personam is inapplicabie, and the state 
of domicil of the trustees may not impose a further tax. Order reversed. 
er v. Commissioner of Corps. and Taxation, 172 N. E. 605 (Mass. 
1930). 

The proposition that intangible assets of a trust are taxable at the domi- 
cil of the trustee has in the past been almost unquestioned. McClellan v. 
Board of Review, 200 Ill. 116, 65 N. E. 711 (1902); Welch v. Boston, 221 
Mass. 155, 109 N. E. 174 (1915); see Note (1928) 41 Harv. L. Rev. 511. A 
few courts, however, have resisted attempts to tax by the domicil of the trus- 
tee where both the trust securities and the beneficiaries were outside the 
state, denying the existence of jurisdiction or refusing to construe the tax 
as within the purview of the statute invoked. Goodsite v. Lane, 139 Fed. 
593 (C. C. A. 6th, 1905); People ex rel. Darrow v. Commissioners of Taxes, 
119 N. Y. 137, 23 N. E. 488 (1888); Fisher v. Commissioners of Rush 
County, 19 Kan. 414 (1877); cf. Hoyt v. Commissioners of Taxes, 23 N. Y. 
224 (1861). There is now a growing recognition that a trust estate may 
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have a fixed situs of its own for purposes of taxation. Thorne v. State, 145 
Minn. 412, 177 N. W. 638 (1920); see Beale, Progress of the Law (1920) 
34 Harv. L. Rev. 50, 52; Note (1928) 41 Harv. L. Rev. 511. It has long 
been settled that tangible personalty having a permanent extra-state situs 
can not be taxed at the domicil of the owner. Union Refrigerator Transit Co. 
v. Kentucky, 199 U. S. 194 (1905). And the Supreme Court has held that 
intangibles may acquire a taxable business situs apart from the owner’s domi- 
cil. Bristol v. Washington County, 177 U. S. 133 (1900); Liverpool & Lon- 
don Ins. Co. v. Board of Assessors, 221 U. S. 346 (1911). Whether, in such 
event, the state of the owner’s domicil may impose a second tax is uncertain. 
See Beidler v. South Carolina Tax Comm., 51 Sup. Ct. 54, 55 (1930); Note 
(1930) 43 Harv. L. REv. 792. In the light of several recent Supreme Court 
decisions it can no longer be safely said that the jurisdiction of one state to 
tax intangibles does not preclude the assertion of a similar prerogative by 
another state. Safe Dep. & Trust Co. v. Virginia, 280 U. S. 83 (1929), 
(1930) 43 Harv. L. Rev. 668, Note (1930) 67 A. L. R. 386; Farmers Loan 
& Trust Co. v. Minnesota, 280 U. S. 204 (1930); Baldwin v. Missouri, 281 
U. S. 586 (1930), (1930) 44 Harv. L. Rev. 132; see Note (1930) 29 Micn. L. 
Rev. 93. It is difficult to see how the determination by New York that 
the situs of the trust is there can affect the power of either state to tax. But 
see Welch v. Boston, supra, at 160, 109 N. E. at 176. But having recognized 
the power of the state of administration to tax the trust, the court in for- 
bidding imposition of a second tax merely harvests the fruit of the seeds 
recently sown by the highest court. 


WATERS — CONVEYANCES AND CONTRACTS— SHARES IN MUTUAL IrrIGA- 
TION COMPANY AS APPURTENANT TO REALTY. — The plaintiff executed three 
mortgages to the defendant on certain irrigated land and the water rights 
used in connection therewith. The water rights were represented by shares 
of stock in a mutual water company, which were transferred to the de- 
fendant, new certificates being issued in its name. On default of payment 
the third mortgage was foreclosed, and the defendant became the purchaser 
at the foreclosure sale. The sheriff’s certificate of sale and the sheriff’s 
deed contained no mention of water rights. The plaintiff brought suit asking 
to be declared owner of the stock, on the ground that the debt was dis- 
charged by the foreclosure of the mortgage, but that the pledge of the stock 
was never foreclosed. From a judgment for the plaintiff, the defendant ap- 
pealed. Held, that the stock, though personal property, was appurtenant to 
the land and passed by the deed of the land. Judgment reversed. Yellow- 
stone Valley Co. v. Associated Mortgage Investors, Inc., 290 Pac. 255 
(Mont. 1930). 

Even under the appropriation system a water right may be appurtenant 
to land. Hastings & Heyden Realty Co. v. Gest, 70 Colo. 278, 201 Pac. 37 
(1921); Koon v. Empey, 40 Idaho 6, 231 Pac. 1097 (1924). And when it 
is appurtenant, it passes by a deed of the land, though not mentioned, if 
such is the intention of the parties. Koon v. Empey, supra; Turner v. 
Cole, 31 Ore. 154, 49 Pac. 971 (1897). Frequently such rights are conveyed 
to mutual water corporations in exchange for a proportionate number of 
shares of stock. See 3 KINNEY, IRRIGATION AND WATER RIGHTS (2d ed. 
1912) §1481. These shares then represent water rights, entitling the holder 
to the use of a proportional amount of water. Oppenlander v. Left-Hand 
Ditch Co., 18 Colo. 142, 31 Pac. 854 (1892); Rocky Ford Canal, Reservoir, 
Land, Loan & Trust Co. v. Simpson, 5 Colo. App. 30, 36 Pac. 638 (1894). 
But such shares are considered personalty. George v. Robison, 23 Utah 79, 
63 Pac. 819 (1901); see 1 Coox, CorporaTIONsS (8th ed. 1923) 69, n.2. 
Hence it is generally held that they can not be appurtenant to realty. Wells 
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v. Price, 6 Idaho 490, 56 Pac. 266 (1899); George v. Robison, supra; see 
Struby-Estabrook Merc. Co. v. Davis, 18 Colo. 93, 98, 31 Pac. 495, 497 
(1892); 3 KINNEY, op. cit. supra, § 1484. But see 2 WieEL, WATER RIGHTS 
IN THE WESTERN STATES (3d ed. 1911) § 1269. Yet in California, at least, 
it is well established that such stock may be appurtenant to the land. Es- 
tate of Thomas, 147 Cal. 236, 81 Pac. 539 (1905); Woodstone Marble & 
Tile Co. v. Dunsmore Canyon Water Co., 47 Cal. App. 72, 190 Pac. 213 
(1920); cf. Smith v. North Canyon Water Co., 16 Utah 194, 52 Pac. 283 
(1898). But cf. Palo Verde Land & Water Co. v. Edwards, 52 Cal. App. 
Dec. 814, 254 Pac. 922 (1927). Though difficult to justify in theory, the 
California cases and the principal case reach desirable results. It has been 
said that such corporations have only the legal title to the water rights, and 
hold it in trust for the stockholders, who retain the equitable title. See 
Riverside Water Co. v. Sargent, 112 Cal. 230, 235, 44 Pac. 560, 561 (1896); 
Monte Vista Canal Co. v. Centennial Irrig. Ditch Co., 24 Colo. App. 496, 
499, 135 Pac. 981, 983 (1913); Thorpe v. Tenem Ditch Co., 1 Wash. 566, 
571, 20 Pac. 588, 591 (1889); 3 KINNEY, op. cit. supra, §§ 1481-82. But 
see 2 WIEL, op. cit. supra, § 1267. If this is ever the true relationship, there 
should be no difficulty in holding that the beneficial interest, not having 
been severed from the land, passes as an appurtenance to it. The Montana 
court has, however, rejected the idea that the corporation is trustee of a 
specific right for a particular stockholder. Dyk v. Buell Land Co., 70 Mont. 
557, 227 Pac. 71 (1924). Yet, even though there may not strictly be a trust, 
the landowner’s interest in the corporate property may be so great that the 
corporate entity should be disregarded in a particular case in order to do 
justice. Cf. Ipswich v. Proprietors of Jeffries Neck Pasture, 218 Mass. 
487, 106 N. E. 169 (1914). 


WILLs — REVOCATION — RIGHT OF PRETERMITTED CHILD TO PROPERTY 
APPOINTED BY PARENT UNDER GENERAL TESTAMENTARY POWER. — The de- 
ceased’s father by will gave a fund to trustees to apply the net income 
thereof to the deceased’s use during his life, then to convey the principal to 
whomever the deceased might by will appoint, and in default of appoint- 
ment, to the deceased’s issue. The deceased devised the fund to his wife. 
In proceedings to probate his will, the special guardian for children of the 
deceased born after its execution claimed shares in the fund under a statute 
providing that a child born after the execution of his parent’s will and left 
unprovided for “shall succeed to the same portion of such parent’s real 
and personal estate, as would have descended or been distributed to such 
child, if such parent had died intestate.” N.Y. Dec. Est. Law (1909) § 26. 
Held, that under the statute a pretermitted child has no claim to property 
over which his parent held only a power of appointment. Decree rendered 
directing probate of will and distribution of the trust funds according to its 
terms. Matter of Barnhart, 137 Misc. 518, 244 N. Y. Supp. 130 (1930). 

If the donee of a general testamentary power of appointment dies with- 
out exercising the power, the property does not descend to his heirs but 
passes as part of the donor’s estate to those designated in the instrument 
creating the power to take in default of appointment, or, if none are desig- 
nated, to the donor’s heirs. The fact that the donee possesses a life interest 
as well confers no greater rights upon his heirs. Long v. Waldraven, 113 
N. C. 337, 18 S. E. 251 (1893); Fogler v. Titcomb, 92 Me. 184, 42 Atl. 360 
(1898); cf. SucpEN, Powers (8th ed. 1861) 104, 453; Note (1922) 35 
Harv. L. Rev. 326; Note (1925) 36 A. L. R. 1177. Under the New York 
type of statute, therefore, since the property must be descendible as part 
of the parent’s estate, the child has no claim on property appointed by 
will, even though, as here, had the parent died intestate, he would have 
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been entitled thereto under the donor’s will. Blagge v. Miles, Fed. Cas. No. 
1,479 (C. C. D. Mass. 1841); Sewall v. Wilmer, 132 Mass. 131 (1882); 
Rhode Island Hosp. Trust Co. v. Anthony, 49 R. I. 339, 142 Atl. 531 (1928). 
But cf. Shoch’s Estate, 271 Pa. 158, 114 Atl. 502 (1921). But the basis of 
the statute is the presumption that the parent willed the property away 
from the child only by oversight. See McLean v. McLean, 207 N. Y. 365, 
371, 101 N. E. 178, 179 (1913); Bower v. Bower, 5 Wash. 225, 227, 31 Pac. 
598 (1892). Where a pretermitted child would have obtained property 
if the parent had not, by his will, exercised a power adversely, the presump- 
tion of oversight is as strong as if the parent had had a fee. See Paine v. 
Price, 184 Mass. 350, 353, 68 N. E. 833 (1903); Young’s Appeal, 39 
Pa. 115, 118 (1861). The New York statute ought therefore to be made 
applicable in every case where property would pass to the child if the parent 
had died intestate. Cf. Shoch’s Estate, supra (Pennsylvania statute so in- 
terpreted); Note (1922) 16 A. L. R. 1370, 1372 (statutory exceptions to a 
provision that subsequent marriage does not revoke a testamentary execu- 
tion of a power). 
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THE PuBLic AND ITs GOVERNMENT. By Felix Frankfurter. New Haven: 
Yale University Press. 1930. Pp. 170. $2.00. 


Out of the lectures delivered in May 1930 at Yale University upon the 
William E. Dodge Foundation, Professor Frankfurter has constructed a 
deeply thoughtful and consistent little book. No one will be surprised to 
find that these chapters are full of sure scholarship, for that quality has char- 
acterized all that Professor Frankfurter has written, but there are graces of 
style here which he has apparently denied himself heretofore in the interest 
of condensed, concise, and accurate expression. The book is wholly charming, 
indeed eloquent with the only kind of eloquence that matters much, and con- 
sists of sincere brave thinking, clearly and candidly expressed. It has, too, 
the effect of eloquence in that it proposes problems intrinsically worth while, 
and leaves the reader with an almost joyous sense of obligation to do some- 
thing about them. 

In four chapters we have an analysis of the demands which modern society 
makes upon government, and of certain obstructive effects of the American 
theory which subjects economic and social experiments to constitutional 
limitations, as the latter may be interpreted from time to time by a relatively 
few persons who, comprising the Supreme Court of the United States, have 
an effective judicial veto. There is also an examination of the particular 
field of public utility regulation in which, for many years, a race has been 
run between legislatures seeking to devise ingenious methods of securing con- 
trol of those who furnish transportation and power, on the one hand, and 
owners of such utilities, on the other hand, seeking with even greater in- 
genuity to escape the net of regulation thrown over them by the legislators. 

Of course the central inquiry of the book is to discover what has happened 
to democracy as a theory of political organization. How far has our devel- 
opment been diverted from the democratic basis? How adequate is democ- 

racy under modern conditions? That government today differs in its scope 
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and processes from the thing which the founders of the Republic called by 
that name is obvious — whether it differs in spirit is the real inquiry. 

Like most thoughtful people, Professor Frankfurter finds that “the ulti- 
mate justification for democracy still remains the lack, in the long run, of a 
decent and workable substitute,”+ and he quotes happily from General 
Smuts,” “ the end of government is not merely good government, but the edu- 
cation of the people in good government, its self-education in running its own 
affairs.” From which it is easy to deduce that America must continue demo- 
cratic because there is nothing else for it to do, but that the task of democ- 
racy is not merely to produce efficiency, but home-made, self-generated effi- 
ciency which, springing from the mind of an intelligent body politic, has in 
it both the qualities of endurance and the promise of constantly better things. 
When we realize this, we realize that democracy is the most difficult of all 
possible forms of political organization. Despotism need only educate the 
despot, an oligarchy the ruling class, but democracy must educate the whole 
body of the people, and the greatest dangers in a democracy come from fail- 
ure to endow the whole people with that body of common knowledge which 
is indispensable to the codperation required to meet the common problems 
as they are, from time to time, presented. Lincoln’s phrase that “this gov- 
ernment cannot endure permanently half slave and half free” was no truer 
than it is nowadays to say that no democratic nation can continue to exist 
half educated and half uneducated. Obviously the progress of modern 
knowledge is such that in each of its branches there are higher regions to 
which only specialists can aspire, but education looked at from the point of 
view of its service to democracy imposes no absurd standard of general 
omniscience. If there were assured to all the people who make up the democ- 
racy enough knowledge to make them tolerant and to free them from super- 
stition, to exempt them particularly from partisan passions and to make them 
hospitable to new ideas, it would be quite sufficient. 

In a moving society, democracy must move too. The theory remains 
fundamentally unchanged — its application changes daily. Professor Frank- 
furter, it seems to the writer, recognizes these things in his insistence upon 
education as an indispensable prerequisite to participation in the duties which 
belong to those who are members of a democratic state. That there are 
such duties was recognized as long ago as Pericles, and that their recogni- 
tion is the basis of true national greatness was proved by that Athens which 
still lives in memory as the noblest and most exquisite product of the politi- 
cal genius of man. 

Professor Frankfurter’s use of quotations is ideal. When he uses them 
they are so apt that they seem necessary, and no one of them is finer than the 
boast of Pericles with regard to Athens: * “ We differ from other states in 
regarding the man who holds aloof from public life not as ‘ quiet’ but as 
useless.” 

But Professor Frankfurter would be the last to imagine that success in 
government, whether democratic or not, is to be expected as the fruit of mere 
education in any technical or restrained sense. He says, “ government is in 
itself an art, one of the subtlest of the arts. It is neither business, nor 
technology, nor applied science. It is the art of making men live together 
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in peace and with reasonable happiness. Among the instruments for gov- 
erning are organization, technological skill, and scientific methods. But they 
are all instruments, not ends.” * It is for this reason that education to be 
serviceable to democracy must be defined with width enough to include the 
acquisition of that degree of tolerance and unselfish enthusiasm which will 
enable some men to lead, and the acquisition of that degree of tolerance and 
unselfish enthusiasm which will enable others to follow. Both capacities are 
necessary. Wise leadership is perfectly useless except among a people who 
are capable of being wisely led. When a democracy is so educated it easily 
develops new processes for the solution of new problems and entrusts the 
governing function to those fittest to perform it, scorning, as did Pericles, 
not those who interest themselves in politics, but those who abstain or those 
who interest themselves selfishly and without detachment. 

After quoting > an extended passage from General Smuts which recognizes 
the perils of liberty, but still regards it as the highest of human ideals, Pro- 
fessor Frankfurter says, “ this is a firm expression of allegiance to democracy, 
but one misses the lyric note which characterized the democratic faith a 
hundred years ago.” ® Of course! A hundred years ago democracy was a 
new discovery. Our little group of colonials were the only people who had 
yet become aware of its possibilities. Age-old oppressions and ancient mo- 
narchical systems still held the rest of the world in chains. Our Revolutionary 
fathers were like inventors who had set up a vast and novel mechanism 
unabashed by the scoffs and jeers of a world full of doubting wiseacres. They 
had just applied power to the mechanism and with one accord were shouting, 
“Tt works.” It is a bit more of a commonplace to us now. The mechanism 
has been variously and extensively copied. Perhaps our early lyric note was 
meant a little to quiet our own doubts —that it has been possible to replace 
it, after a hundred years, with “a firm expression of allegiance ” is enough. 
It is all the more possible to express this firm allegiance after reading Pro- 
fessor Frankfurter’s book, which itself never wavers in its faith and never 
adulterates the quality of its own inspiration by yielding either to fear on the 
one side or fustian on the other. 

There is not space in this review to restate the author’s penetrating dis- 
cussion of the public utilities question or to refer in any detail to the chapter 
on “ Expert Administration and Democracy.” Both are stimulating reading, 
but the last word has not yet been said on the new phenomenon of govern- 
ment by commission, euphemistically called administration. Lord Hewart’s 
designation of the administrative régime as “ the new despotism ” Mr. Frank- 
furter characterizes as a bit of journalistic exaggeration,’ and perhaps he is 
right that there is a power which must more and more be lodged with admin- 
istrative experts, and which can only be beneficent if kept under proper con- 
trol. Our fathers answered this question, which presented itself in a much 
simpler form in their time, by decentralization and the preservation of local 
and state power. Obviously the answer they gave is less available now. 
The subjects of legislative, executive, and administrative action were much 
more localized a hundred years ago than they are now. Alli of the developed 
mechanism of modern life has conspired to destroy locality, but may it not 
be that the development of the administrative function has helped to draw 
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into centralized control things which would have remained dispersed for 
local action but for the invention of this new fourth great subdivision of the 
powers of government? May it not also be found to be true that it is a bit 
too easy for legislators and executives to get rid of responsibility by dele- 
gating power to administrative bodies? Certainly some of the results of 
empowering executive departments and administrative commissions to make 
regulations which have the force of law, sometimes even penal in character, 
are startling; and if the administrative agency is an inescapable element in 
the adaption of our institutions to the increasing complexity of modern life, 
then certainly there is no more important quest ahead of us than that we shall 
devise speedily a means of that “ proper control” of these bodies by which 
alone they can be kept beneficent. 

But even in proposing these questions for discussion, Professor Frank- 
furter has done a service. Though he has not been dogmatic about it, he is 
earnest and suggestive, which increases the value of the service he has ren- 
dered. The whole book is admirable in spirit, in style, and in substance. 


NEWTON D. BAKER. 
Cleveland, Ohio. 





LAW AND THE MoDERN MIND. By Jerome Frank. New York: Brentano’s. 
1930. Pp. xvii, 362. $4.00. 


This book is patently the work of a person very much dissatisfied with the 
state of current legal thinking. Its aim is to expose the fundamental weak- 
nesses of that thinking, discover their sources, and, in the light of that dis- 
covery, point the way to salvation. It would be impossible, and even if pos- 
sible, quite undesirable, to subject it to a critique before stating the main 
outlines of its thesis with some detail. And the book is of sufficient im- 
portance to merit this procedure. 

The author finds the principal source of the errors that have vitiated, and 
continue to vitiate, legal thinking in the existence of what he describes as 
the “ basic myth ” that law can be, is, and ought to be certain, in the sense of 
predictable. An important foundation for this myth is discovered in an 
emotional desire for certainty in a world of chance and uncertainty, which 
has its psychological origins in early childhood, and which, in the course of 
the individual’s development, attaches to the law by a transfer to it of atti- 
tudes once entertained by the child with respect to its father. This father- 
substitute idea as the psychological explanation of why we endow law with 
a non-existent character of certainty furnishes the author with the principal 
tool for his criticisms of competing theories and for the development of his 
own theory of a way out of our befuddled condition. It furnishes him with 
a facile interpretative principle that finds its way into every one of his dis- 
cussions of particular phases of the “ basic myth.” It is because the child 
is father to the man that all of us continue to hug the illusion of certainty in 
law as in other fields, and, in order to conceal from ourselves the unwelcome 
fact of uncertainty, we construct intellectual devices that seem to give a 
satisfactory air of truth to our defensive myth. It is by the employment of 
such rationalizing techniques that we have developed a number of our im- 
portant legal theories, all of which are ultimately traced by the author to the 
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domination of the emotionally immature attitude expressed in the “ basic 
myth.” The author is not unmindful of the fact that lawyers frequently act 
on the quite contradictory theory that law is in fact a most uncertain thing, 
but he permits them to buy immunity from the charge of conscious hypoc- 
risy only by accepting the burden of the charge of being emotionally immature 
though intellectually adult. 

The person trained in the law will, however, be chiefly interested in the 
author’s discussion of the rationalizing theories to which the “ basic myth ” 
has given rise in our legal thinking. The most important of these are the 
view that judges do not make law, and the theory of legal fundamentalism, 
to which the author gives the name “ Bealism.” Few would gainsay that his 
critique of the former of these theories is both searching and sound, despite 
any dissents which might be entertained as to his explanations of the exist- 
ence of that view. His chief criticisms of the theory of the nature of law 
represented by legal fundamentalism are that it is both absolutist and supra- 
experiential, and that it refuses to recognize that particular judicial decisions 
are law. In order to understand his criticisms it is quite essential to appre- 
hend the author’s own view of the nature of law, which stresses its relativistic 
and empirical character, and seems to make the particular decision its cen- 
tral point. His “ realistic” theory is represented as that best adapted to an 
attitude toward law compatible with emotional maturity, and is developed 
in a series of chapters that contain much trenchant comment on problems of 
current interest. 

Mr. Frank’s basic starting point considers the individual decision the thing 
that is law par excellence, and, therefore, an understanding of law requires 
a thorough grasp of the judging process and a comprehension of the factors 
that contribute to the individual judgment. He contends that the judging 
process starts not from premises but from conclusions and works back, within 
limits, to suitable premises. Hence the way in which judges get their 
“hunches ” is to him the key to the judicial process. It is here that he dis- 
cusses the importance in law-making of such factors as the social, political, 
and economic beliefs of judges, and their subconscious biases. The per- 
sonality of the judge becomes for him the pivotal factor. This emphasis 
pervades the whole development of his theory and, while not new, is devel- 
oped with an intensity of conviction that is refreshing in its extremeness. 
The thing which particularly arouses his objection is the emphasis which legal 
fundamentalism places upon the notion that law is a system of general rules 
and principles, although he is too well informed to refuse to recognize that 
such rules and principles are among the stimuli to judicial behavior. What 
we have in these competing theories, therefore, is an exceedingly wide dif- 
ference in emphasis upon the relative importance of the part played by vari- 
ous factors in the judicial process. 

The severity of the author’s strictures on the “rule” theory seems at- 
tributable in part to his notion that the theory tends toward mechanistic 
law because it lends itself to the development of decisions by the manipu- 
lation of concepts, a danger that is in fact quite real unless the character 
and functions of generalizations are constantly borne in mind while employ- 
ing them in thinking. The facts that cause the author to be irritated by the 
theory of law as rule lead him to an extremely critical appraisal of the resort 
to precedent and its part in our judicial law-making process. It is apparent 
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from his discussion in the chapters devoted to these topics that what he de- 
sires is a judging process not unduly hampered by rules and precedents, and 
thus enabled, through consideration of the facts of the individual case, to 
reach a just decision therein. His position is thus in accord with that of the 
Freie-Rechtsfindung movement on the Continent. It seems a fair infer- 
ence from his argument that he considers a theory of law which candidly 
recognizes, not only the inevitability of treating the judge’s personality as 
the pivotal factor, but its desirability as well, and which will minimize the 
importance of rules in the judicial process, to be the only one compatible with 
an emotionally mature attitude toward law. It is also the only one which 
in his opinion offers hope for making law an effective instrument for social 
justice. 

The author directs his efforts to explaining why legal fundamentalism 
is so popular with lawyers. He considers it a product of childish wishful 
thinking, as is any other form of verbalism and scholasticism. His efforts 
to explain why this attitude has endured with reference to law more per- 
sistently than with reference to the subject matter of the sciences are quite 
unconvincing. His search for causes is but preliminary to advocating a 
remedy. This he finds neither in lawyers becoming word-conscious and 
emancipating themselves from the tyrannies of word magic, nor in their learn- 
ing the fundamentals of scientific method. The former especially may help, 
but the true remedy is found in lawyers becoming emotionally mature. As 
to how this is to be done, the author leaves us rather groping in the dark — 
unless it be assumed that he would have the mere realization of the true 
character of the judging process deemed his answer to that question. One 
wonders how many psychologists would agree that the intellectual perception 
of the basis for our errors would result in eradicating, or even materially 
reducing the influence of, such deep-seated desires as those which, according 
to the author, lie at the foundation of the “ basic myth.” 

The remainder of the book can be hastily touched upon. A part is de- 
voted to discussing the extent to which the “basic myth” appears in the 
works of even such brilliant legal thinkers as Dean Pound, Jhering, Demogue, 
Wurzel, and Cardozo. Only Mr. Justice Holmes measures fully up to the 
requirements of a completely emotionally mature judge. The criticism of 
Dean Pound is directed largely at the latter’s division of the field of law 
into that in which certainty is socially desirable and that in which fluidity is 
the preferable policy. The criticism amounts to little more than indicating 
that the division can not be drawn with complete logical precision and con- 
sistency. Such criticism could be made of any classification, and hence can 
have but little bearing on the value of any particular classification so long 
as that is not made the starting point for drawing absolute conclusions. And 
certainly nothing in the author’s discussion at this point lends support to the 
uses he makes of his criticism. A degree of superficiality, probably due to 
brevity of treatment, marks the author’s comments on several others of the 
legal thinkers whom he has chosen for specific treatment. 

It is, of course, impossible to appraise the merits of the book without tak- 
ing sides on the issues discussed in it. It can not be successfully gainsaid 
that much of the author’s analysis of, and comments upon, legal thinking 
are close approximations to the truth. The author’s conception of where 
the emphasis should be placed in considering law at least focuses attention on 
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aspects of law that the formal theories make little or no attempt to include 
within the limits of their concepts. But, if all definition is ad hoc, both 
points of view may be perfectly justified for different, but equally limited, 
purposes. The author is more successful in indicating the dangers of legal 
fundamentalism than in establishing a probability that his approach will ac- 
complish the things he seems to expect from it. There seems to be implicit 
in his attitude toward current legal thinking the view that it has produced, 
and will continue to produce, undesirable social consequences, but he is 
neither very explicit nor clear as to his theory of values, nor convincing in 
showing that his approach will secure the values he deems important or that 
those values are more worth while than those postulated and sought after 
by current approaches. The book contains few new ideas, but does sys- 
tematize the author’s discontents in an effective manner. 

Those who are interested in legal thinking will be well repaid for the time 
devoted to a reading of this book. Mr. Frank’s crusading zeal for his ideas 
results in the usual overemphasis of part of the problem at the cost of 
slighting the importance of its other aspects, and this characteristic weakens 
the argument in many places. The most glaring instance of overemphasis is 
his assumption that, because complete predictability is impossible, therefore 
no practical degree of it is either realizable or desirable; here overemphasis 
has resulted in defective analysis. It should also be said that the value of the 
author’s comments on the weaknesses of current thinking, and of his sug- 
gestions for eliminating them and their effects, is not in the least enhanced 
by his frequent excursions into the field of psychology. The book is emi- 
nently deserving of a careful and critical reading, despite its vagueness on 
points that are bound to furnish crucial tests of the value of the approach 
represented by it. 

HENRY ROTTSCHAEFER. 
University of Minnesota Law School. 





Cases ON CONSTITUTIONAL Law. By Dudley O. McGovney. Indianapolis: 
Bobbs-Merrill Co. 1930. Pp. xxxix, 1803. $7.50. 


If in 1895 Mr. Thayer was wise in deciding that an adequate collection of 
cases on selected topics in constitutional law required over 2400 pages,! the 
demands of corresponding adequacy in 1930 could hardly be satisfied with 
less than five thousand. This is due less to increase in the bulk of the judicial 
output, vast as it is, than to the spreading diversification of the problems 
which call for constitutional judgment. A casebook that was but a collection 
of samples of what constitutional law is about would be too big for any pub- 
lisher not unusually rash or eleemosynary. For constitutional law, the sam- 
pling method is particularly inadequate. The contrasts between what the 
court does and what it says it does can not be revealed unless we have plenty 
of comparable cases to compare with each other. Without such revelation, 
our view of the court’s progress would be illusory. We must cover some 
topics with fair completeness if we are to get any useful grasp of judicial 


behavior. 
Mr. Thayer wisely sacrificed comprehensiveness to a selective complete- 
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ness. Mr. Hall? compromised, and by censoring judicial conversation, sac- 
rificing historical background, and offering thought-saving editorial abstracts 
of the facts, surveyed the whole field and gave us plenty of problems in each. 
Perhaps the compromise was the best that could be devised to meet the vary- 
ing desires of different teachers. For myself I much prefer the choice which 
Mr. Thayer made, since I find it impossible to cover more than a few major 
topics in the allotted span of three score hours and ten. I do not care to have 
the students saved from culling the essential from the unessential either in 
the recitals of fact or in the judicial conversation. Where cases are given, I 
should like them given in full. When I have wearied the class sufficiently 
with analysis of judicial opinions, I should like a host of statements of what 
the court has done and what it has done it to, so that there may be ample 
comparison of myriad applications of what are announced to be controlling 
principles. 

In his first three chapters, Mr. McGovney gives as much detail as anyone 
could well ask for. These deal with judicial review, citizenship, and certain 
major outlines of the federal system. Had the rest of the collection been 
devised on a corresponding scale, it would have permitted any teacher to deal 
intensively with what he chose to select. The plan, however, is otherwise. 
One could hardly call any of the other chapters sufficiently complete for 
really intensive cultivation. This is well enough for eminent domain and 
retrospective laws; for they ought to be sacrificed for other things. There is 
enough on administrative authority and action, in view of the fact that this 
is commonly covered in a separate course. One might say the same thing of 
taxation and of that part of commerce-clause law that touches transportation 
and national regulation of trade. The trouble is that the more general courses 
have to be planned to meet the needs of those who do not take the more 
specialized courses and that class discussion confined to scattered high spots 
does not meet the needs of anyone in a field where formulations of general- 
ities are so amorphous or so Pickwickian as to convey but a minimum of 
understanding. : 

Added to this there is the more special consideration that the topics which 
might be slighted because of attention given to them in other courses may 
need intensive study in order to understand the topics still left exclusively to 
the course on constitutional law. Light comes from outside as well as from 
inside. The separation of the field into separate topics is dictated by notions 
of convenience, and what is convenient from one aspect may not be from 
another. These considerations apply not only to the relative space devoted 
to different selected topics but to the arrangement of the topics. Mr. McGov- 
ney puts police laws impinging upon another government in an early chapter 
and puts taxation of the instrumentalities of another government toward the 
end. He makes a similar gulf between state police regulation of interstate 
commerce and state taxation of such commerce. Sometimes he segregates 
state and national regulations of commerce and sometimes he intertwines 
them. It is wholesome that he is experimenting and that he does not follow 
a single track throughout, but my personal idiosyncrasies find not a few of his 
choices somewhat baffling. This may be due mainly to lethargic habituations 
from long-continued use of a different arrangement, and I am grateful for 
the shaking-up which Mr. McGovney administers. 
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In the section on due process as a standard of the validity of the substance 
or purpose of legislation, there are forty-seven cases. Nine are prior to 
1880; six between 1880 and 1900; eleven between 1900 and 1920; and twenty- 
one subsequent to 1920. The main thread of the arrangement is chronological, 
broken now and then to put cases on analogous practical problems together. 
Mr. McGovney must speak in some esoteric sense when he says that “ the 
United States Supreme Court cases . . . include all the instances from the 
first, in 1857, through the period of forty years thereafter, in which con- 
sideration was given to due process clauses as limitations on the substance of 
legislation.” * He gives only eight cases prior to 1898. This includes far 
from all the cases in which the substance of state police legislation was ques- 
tioned under the due process clause. There was judicial talk about the 
clause itself in Barbier v. Connolly* and Dent v. West Virginia,®> which 
Mr. McGovney does not include. Apparently he deems most important the 
opinions that have dwelt on the words of the Amendment, at least in the 
earlier cases. He says that “no attempt has been made to catalog 
the numerous applications which have been made to almost every conceivable 
subject matter.”® For this I should quarrel with him, even if I allowed 
him to put an invidious meaning on the word “ catalog.” I should prefer a 
chapter in which the dominating idea is the “ applications” of the clause. 
This would mean a different selection and arrangement and the inclusion of 
many more situations for students to mull over before class. 

Mr. McGovney’s emphasis is on history and the evolution of doctrine. 
His emphasis will appeal to the vast majority of teachers. Its sins, from my 
standpoint, are chiefly sins of omission rather than of commission. Any 
casebook in constitutional law must of necessity be packed with sins of 
omission. The publishers demand it and the curriculum-makers compel it, 
unless the greater part of every book is to be printed but not read. 
Mr. McGovney’s opening chapters show how well he could serve the needs 
of all of us if he were free from physical limitations imposed from outside. 
His compromises still leave his book well-adapted to the basic needs of a 
general comprehensive course. It would be well if we could have in addition 
a series of special collections on special topics so that each teacher may have 
a tool for intensive cultivation of such parcels as he deems most likely to 
bring forth the best fruits. 

Tuomas REED POWELL. 


Harvard Law School. 





CASES ON THE FEDERAL ANTI-TRuUST LAWS OF THE UNITED STATES. By James 
Angell McLaughlin. New York: The Ad Press, Ltd. 1930. Pp. vii, 684. 
$7.50. 

Professor McLaughlin’s collection of decisions for the study of the Federal 
Anti-Trust Laws both advances the art of casebook making and enlarges the 
content of material at the command of students of anti-trust legislation. The 
book assumes that the student has provided himself with the federal pamphlet- 
collection of statutes; and gives by way of introduction a brief history of the 
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law of restraint of trade, thereby eliminating many hours of classroom work 
devoted by other teachers to the economic development of anti-trust law. 
Professor McLaughlin then squares away to his work with an initial chapter 
designed to indicate the concept of interstate commerce in anti-trust cases, 
reprints the two leading cases regarding the constitutionality of the Sherman 
Law, and then offers a topical treatment of the principal problems involved. 
Cases involving railways and common carriers are rightly segregated under a 
separate chapter head. Three chapters are devoted mainly to decisions con- 
sidering various methods by which trade may be restrained or monopoly 
created. Two further chapters are devoted to procedure and remedies, one 
of them necessarily concerning itself with the provisions of the Federal Trade 
Commission Act.? The final chapter is a very brief excursion into the field 
of foreign commerce. In respect of most of these topics, Professor McLaugh- 
lin has supplied a most elaborate bibliography, not limited to legal discussions, 
but indicating economic and political material; and in his footnotes appear 
considerable collected economic data. Taken as a whole, probably as good an 
economic bibliography can be found here as anywhere else in the field, save 
perhaps in Watkins’ /ndustrial Combinations and Public Policy,? from which 
the author has unquestionably derived considerable assistance. In this last 
respect, Professor McLaughlin has to some extent reversed the trend of the 
old Harvard masters, and has followed the more recent insistence of legal 
students that law must be studied in its economic and sociological setting. 
Apart from such setting, the study of law, peculiarly in the anti-trust field, 
would be in danger of becoming merely scholastic. 

It is possible to differ with the author’s conception of his own task. He 
accepted general outlines apparently laid down by Professor Frankfurter; and 
there is much to be said for the plan as conceived. One can hardly quarrel 
with him for not pushing his non-legal data somewhat further; to do so would 
have demanded both the time of an economist and a more general recognition 
than Cambridge has yet accorded to the necessity of such procedure. Com- 
ment in these respects merely suggests that the reviewer would choose to 
attack the problem from a somewhat different standpoint. It is here given 
only as an indication that there might be other points of view. 

Does anti-trust law exist as a separate subject? Is it not, perhaps, merely 
a branch of the whole drama of trade regulation? Where the anti-trust laws 
operate in a field covered by rate regulation, can the two functions of the 
state be separated? Are not both of them a phase of the state’s relationship 
with an economic organism? And should not note be taken, in the segregation 
of common carriers from other problems, of the development of public utili- 
ties? By appropriate reference,* Professor McLaughlin indicates that this 
last problem does exist, but dismisses it with the observation that a policy of 
regulated monopoly rather than maintenance of competition would appear to 
be in prospect. Nor, perhaps, is it necessary to leave either the history or the 
present economic situation quite as easily as does Professor McLaughlin in 
the closing word of his really excellent introduction. “As we approach the 
present day,” he remarks, “ the lack of temporal perspective renders adequate 
historical interpretation increasingly difficult ”; 5 and accordingly he ends his 
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résumé with 1911. Unfortunately, lawyers and business men have to act 
now, with such perspective as they can get; the history of the past two dec- 
ades, merging into the economics of today, necessarily forms part of their 
working premise. It is no disparagement of Professor McLaughlin to sug- 
gest that such a synthesis, even though it must be that of the author rather 
than that of settled academic conclusion, is of vital importance. Such eco- 
nomic synthesis has never been made; and the moral of that (as the Duchess 
says in Alice in Wonderland) must be that the law professor here needs an 
economist working alongside and must educate himself and his students to 
handle and criticize economic data, lest he find himself presenting Hamlet 
without the Prince. One would like to find, in a book such as this, for ex- 
ample, the notes, comment, and final plan put together by the bankers and 
business men, covering the formation of some quasi-monopolistic merger; or 
a complete history of an anti-trust problem from beginning to end, with a 
factual statement indicating what the defendants did about it in their business 
organization at various stages in the proceeding, and in final result. Some 
reference might be made to the fact that when vigorous competition appears, 
the first step is a conference of the competitors to discuss the price question. 
Some idea of the problems of non-competitive price control without monopoly 
such as exist in large measure in the steel industry could well be included. 
Perhaps (though this may seem revolutionary) a suggestion of the possibili- 
ties or even the necessity of planned production, of the problem involved in 
reduction of competitive areas as mass production grows and corporations 
increase in size, and (if appropriate research were completed) an indication 
of the results of the competitive policy might find here profitable place. It 
would, for instance, be an interesting bit of material to collect the history of 
the so-called Powder Trust after its dissolution; or of the fate of the tobacco 
companies following the Supreme Court decision.® 

The quality of the book is such that it seems captious to pick up details on 
which difference might be recorded. This reviewer would, for example, agree 
with most economists that Mr. Moody’s collected articles, The Truth About 
the Trusts,’ are not very safe guides for a student investigating trust eco- 
nomics. The remark that Professor Kales’ treatise,® since the problems in- 
volved in it are largely economic, is only a point of departure and “not a 
key to ultimate truth,” ® intimates that the ghost of the “ natural ” lawyer is 
not wholly exorcised. Something might be done within the limits of Profes- 
sor McLaughlin’s own plan in drawing a more visible distinction between 
unsafe trade practices and restraint of trade. The writer, for his private in- 
struction, would have appreciated a treatment of the subject of monopoly 
discussing the questions (a) how far the methods of creating the monopoly 
taint its legality; and (b) how far the actions of a monopoly once consti- 
tuted affect its legality ex post facto. But this is merely to say that with the 
present job done, further opportunities can be seen. It does not follow that 
either the author or a reviewer could possibly have envisaged them in the 
first place. 

This is a very good book. Of necessity, it bears marks of transition. The 





; _— States v. American Tobacco Co., 221 U. S. 106 (1911). 
1904). 

8 CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE (1918). 

9 P. 268. 
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law is becoming more fully integrated in economic treatment with its non-legal 
background. Until the transition is complete, it is hardly possible to expect 
of any casebook maker that he should do much more than has been done here. 
It is interesting to note that the student is expected not merely to study his 
cases and become somewhat familiar with the non-legal viewpoint, but also 
to do specialized research. Professor McLaughlin’s work points toward a 
case system enriched and reorganized along modern and healthy lines. 


A. A. BERLE, Jr. 
New York City. 





INDUSTRIAL ARBITRATION IN GREAT Britain. By Lord Amulree. New 
York: Oxford University Press. 1929. Pp. x, 233. $4.50. 


This is a book of significance. Study of the subject of industrial arbitra- 
tion in this country from a comparative standpoint has centered primarily 
on the Australian and Canadian experiments. Only the initiated have rea- 
lized that significant steps toward the solution of this most despairing of 
modern problems have been taken in England. But the full picture of the 
English efforts has awaited a thorough, succinct, and critical presentation. 
This it has now received through the cold but careful pen of Lord Amulree, 
formerly Sir William Mackenzie, the able President of the Industrial Court. 

For wealth of experimentation, the English experience has no parallel. 
Beginning with the compulsory jurisdiction of the justices of the peace under 
the Statute of Laborers, Lord Amulree traces the vicissitudes of industrial 
arbitration devices, both statutory and extra-legal, through the Jaissez faire 
period of,the early nineteenth century, the changed conceptions of the latter 
part of that century due to the recognition that the problem concerned not 
the individual laborer but the interests of unified groups of employees, the 
subordination of the trade union movement to the exigencies of the World 
War and its temporary acceptance of the principle of compulsory control 
over wages and conditions, to the heroic efforts to deal with the new in- 
dustrial conditions following that upheaval. Some twenty-odd statutes, pre- 
ceded commonly by parliamentary investigations and often by parliamentary 
battles, built upon almost as many different theories, represent the legislative 
output. Such resounding names as those of Pitt, Lord St. Leonards, Peel, 
and Brougham, are found among the proponents and draftsmen of these 
statutes. In the main, they were stillborn. Such successes as have been 
achieved owe more to the patient, understanding efforts of men like Mun- 
della, Askwith, Whitley, and Lord Amulree himself, who have been acutely 
conscious of the non-legalistic nature of the issues and recognized that their 
solution must attend not only upon machinery, but upon the breeding of an 
informed and trusted class of arbitrators. 

Were one to contrast the English experience with American efforts to 
deal with the same problem, several stark facts would strike home. Ever 
since 1856 the issues underlying the creation of instruments to deal with 
industrial disputes have genuinely challenged the earnest consideration of dis- 
putants and the public. None of the measures sought to translate into law 
narrow and partisan considerations. Even before 1875 there was a general 
recognition that arbitration to be effective “must rest on the basis of 
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[honest] organization on both sides.” But perhaps the most significant 
fact is that England has poured into the administration of its statutes a 
coterie of learned and zealous men. The challenge that was offered was con- 
ceived of as one of high public service. 

Lord Amulree, wisely pessimistic,? hopes for much from the present In- 
dustrial Court as an institution for building up a body of industrial case law. 
Its published opinions are yet a small beginning, but already precedents play 
a part. And out of the impact of the multitude of cases, the Court has 
cautiously attempted to phrase generalized principles. Indeed, our English 
heritage would lead us to place more trust in the evolution of some gnarled 
and knotty body of industrial case law than in the mouthings of visionary 
reformers. But to that end the permanency of some such institution as a 
“court ” is necessary, and our courts have successfully alienated the respect 


of labor. 
J. M. Lanois. 


Harvard Law School. 





DER ENGLISCHE STAAT DER GEGENWART UND DAS BRITISCHE WELTREICH. 
By Otto Koellreutter. Breslau: Ferdinand Hirt. 1930. Pp. 136. 


The author of this little book is a prominent German professor of Political 
Law and Constitutional Science in the University of Jena. His former work * 
was mainly concerned with the English Constitution and particularly with the 
problem of “ Administrative Law” and “ Administrative Jurisdiction” in 
England — that thorny problem so much discussed by English lawyers and re- 
cently stigmatized as “ the new despotism in England ” 2 by the former Chief 
Justice, Lord Hewart. 

Professor Koellreutter offers German readers in this book a small guide 
through Great Britain and the British Empire as national, political, and legal 
organisms, giving both the historical groundwork and the main features of the 
present state of political and governmental institutions. A short and lucid sur- 
vey of the relations between Church, State, and education, and of the peculiar 
elements of British society, rounds off the book very well. It is a fair and 
highly informative little volunfe that should do much to dispel old ignorance 
and old prejudice among German readers. I should not have to make any 
criticisms if the author had dropped his remarks on the “ consciously menda- 
cious ” * war propaganda of England during the World War and the “ ill-famed 
article 231 of the Versailles Treaty.” * Why such an outburst in the midst of 
a truly scholarly exposition of law and statistical facts? This “ incident ” in 
such a well-poised little work is, in my opinion, thoroughly regrettable. 


JosePH REDLICH. 
Harvard Law School. 


1 P. 86. Cf. Texas & N. O. R. R. v. Brotherhood of Ry. & S. S. Clerks, 281 


U. S. 548 (1930). , ’ 
2 “Lord Kinnaird, who conducted the Bill through the Lords, was sure if their 


lordships passed the measure it would put an end to strikes, but it does not do to 
be sure of anything.” P. 87. 

1 VERWALTUNGSRECHT UND VERWALTUNGSRECHTSPRECHUNG IM MODERNEN ENG- 
LAND (1912). 2 Hewart, THE New Despotism (1929). %P. 80. * Ibid. 
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CASES ON THE Law oF Succession. By Alison Reppy. Chicago: Callaghan 
& Co. 1930. Pp. lxxxvii, 1118. $6.50. 


The review of a new casebook, particularly at the present time, must 
necessarily be colored largely by the reviewer’s opinion as to what any re- 
spectable casebook should be and contain. As a reviewer in the New Re- 
public would hardly pass favorably on a volume of poems for children not 
tending to induce in young readers a critical attitude toward capitalism, so 
many a law teacher today would hardly pass favorably on a new casebook 
not consisting largely of “ materials” rather than cases, incorporating into 
the subject matter something heretofore universally recognized as belonging 
to some other subject matter, and in general presenting a radical departure 
from all established practice. To such a reviewer, Mr. Reppy’s Cases on the 
Law of Succession will be anathema. It contains nothing new, is composed 
largely of cases, is conventional in arrangement, and includes neither any 
statistics on the percentage of red-headed decedents in a given year of grace, 
nor any captions such as “The Will as a Social Device for Disposing of 
Property After Death.” 

To the present reviewer, however, who is regrettably conservative, Mr. 
Reppy’s book seems a thoughtfully arranged and doubtless useful teach- 
ing medium, resting solidly on certain assumptions as to matter and method 
that are familiar but as yet far from disproved. The reviewer, necessarily 
having had no opportunity to use the book in the classroom, has no basis 
for a final opinion as to its real merits, and hence offers none. He has, how- 
ever, made that careful analysis of its superficial or external elements which 
is all his position permits, and which he offers for what it is worth. 

As to “materials” as distinguished from cases, the book is, as already 
suggested, conservative. Of the 1075 pages of text, all but thirty-one are 
devoted to cases. Of this thirty-one, seventeen are occupied by statutes, ten 
by excerpts from Blackstone, Kent, Maitland, Page, and Woerner, and four 
by a specimen form of will with explanatory notes. This last feature .ap- 
pears an admirable one, although the reviewer hazards the suggestion that it 
might better appear, not at the beginning of the cases on Execution, but at 
the end thereof (or perhaps at the end of the whole material on Wills), 
where it could be studied and appreciated in the light of what had been 
learned. 

Of the 271 cases, something more than one-fourth are English. The old 
stand-bys have by no means been neglected, but a quarter of the cases printed 
were decided between 1900 and 1920, and nearly another quarter since then. 
Comparing the book with three others on the same subject published in 
recent years, it appears that Mr. Reppy has necessarily drawn to a consid- 
erable extent on cases used before. About ninety of his cases appear in 
Warren; 1 nearly 130 in Costigan’s second edition; 2 and about seventy in 
Mechem and Atkinson.* Approximately fifty of his cases appear in none 
of these three books. 

In arrangement, the book in the main follows established lines. Among 
small variations noted are those of treating Integration and Incorporation 





1 Cases ON WILLS AND ADMINISTRATION (1917). 
2 Cases ON WILLS, DESCENT AND ADMINISTRATION (2d ed. 1929). 
8 Cases ON WILLS AND ADMINISTRATION (1928). 
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before, rather than after, the details of Execution, and of treating Revival 
as an aspect of Revocation. Both seem interesting, and the latter, at least, 
well justified. The precedent of Gray * and Warren ® has been followed in 
treating Descent before Wills, although Mr. Reppy entitles his chapter “ In- 
testate Succession ” rather than “ Descent ” —a caption perhaps more inclu- 
sive than the subject matter warrants. Much may be said for this order as 
a matter of logic, but the reviewer’s own experience has led him to think 
that the substantive law of descent and distribution may best be taught in 
connection with the adjective law of administration — or, perhaps better, 
that in this connection no sharp line is to be drawn between substantive and 
adjective law. Thus the matter of advancements of realty, if not strictly a 
portion of the law of descent, has certainly a-strong affinity to it, and yet 
should clearly be taught (as, in fact, in this book) along with the rules as to 
advancements of personalty, satisfaction of legacies and devices, and kin- 
dred topics. 

An especially interesting feature is the introductory chapter: “ The Right 
to Take by Inheritance or by Will.” In the space of forty-four pages, the 
editor has grouped cases covering a wide range of subject matter — inter 
alia, murder of the ancestor, inheritance taxes, joint bank accounts, gifts 
mortis causa, and presumption as to survivorship in common disaster. One 
feels that a teacher may have some difficulty in organizing the handling of 
this chapter, yet the very heterogeneity of the cases may make the task 
worth while in suggesting to the student the wide range of the general 
inquiry on which he has embarked. Here, as elsewhere, the reviewer refrains 
from the conventional statement that the cases are “ well chosen.” Obvi- 
ously they have been carefully chosen; only time can prove the fruits of 
the care. 

The notes appear excellent. There are very complete references to law 
review material, and the citation of cases is adequate without being so com- 
prehensive as to discourage rather than stimulate investigation. Many of 
the notes are in the form of problems. The reviewer was once extremely 
enthusiastic about this relatively recent innovation. Experience has tem- 
pered his enthusiasm, but he still regards the problem form as on the whole 
the best adapted to catch and hold the attention of students. 

Mechanically, the book is beyond criticism, with large clear type, good 
paper, and binding both substantial and dignified. A closing note of grati- 
tude may be expressed for the valuable and rather unusual feature of a 
complete table of cases cited. 

PHILIP MECHEM. 

University of Iowa Law School. 





CASES ON PLEADING AND PROCEDURE. By Charles E. Clark. Volume I. 
St. Paul: West Publishing Co. 1930. Pp. xiv, 674. $5.50. 


The multiplication of casebooks for use in the first-year course on Proce- 
dure is no doubt attributable to the divergence of opinions as to the primary 
purpose of that course. It can be used as the vehicle for presenting the his- 





* 4 Cases ON Property (2d ed. 1906). 5 Op. cit. supra note 1. 
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torical development of legal institutions and of the forms of actions. Again, 
the emphasis may be placed upon the characteristic elements of the trial of 
an action at law. Finally, the course may be one in modern code pleading, 
with only incidental consideration either of the forms of action or of trial 
practice. Dean Clark states that his purpose is to stress modern law ad- 
ministration, and to present history only to explain general principles of 
present-day utility. Although the course contemplated would replace courses 
in Common Law Pleading, Code Pleading, Equitable Remedies, and a part of 
Evidence, the materials of this first volume are primarily modern pleading 
decisions; it is in reality a course in Code Pleading for first-year students. 
The contemplated second volume will deal primarily with Equitable Remedies. 

Nearly five sixths of the present volume is devoted to pleadings and proof 
in common law actions and their code successors; the remaining one sixth 
deals with the union of law and equity under the codes, and the enforcement 
of equitable decrees. The organization of the first part of the book is unique. 
Under the major subdivision of “ Claims for Damages for Injuries to the 
Person,” successive chapters are devoted to the institution of a suit, the com- 
plaint, the defendant’s answering pleading, the plaintiff’s reply and the later 
pleadings, and the relation of the pleadings to the proof. The two remaining 
subdivisions, “ Claims for Damages for Breach of Contract and for Debts or 
Sums Due,” and “ Actions Concerning Personalty and Realty,” are not worked 
out in similar detail; substantially all of the cases are devoted to complaints 
in the different types of actions. Dean Clark’s plan, therefore, seems to be to 
develop rather completely the procedure in actions for personal injuries, and 
then to consider merely the complaints in the other actions. 

Although the case material is considerably more extensive than could be 
given in the usual first-year Procedure course, it does not differ materially in 
substance from that commonly included in code and common law pleading 
casebooks. Each subdivision contains several good cases dealing with the 
common law action in question, and there is some development of the scope 
of the action, with references to discussions of its history. This is followed 
by a series of excellent cases on the code development of the particular action. 
This treatment has, then, two salient advantages: actions serving the same 
general purpose, such as trover and trespass de bonis asportatis, are assembled 
for comparison; and the common law and code cases dealing with a particular 
type of action are thrown together. Thus the development of the allegations 
in a particular type of action can be traced completely from their origin to 
the present day, and the teacher is largely relieved of the necessity of lectur- 
ing either upon common law actions in a course on Code Pleading, or upon 
the modern developments of the forms of action in a course on Common Law 
Actions. 

The cases in the book are well annotated, with a considerable number of 
valuable textual notes. Dean Clark has also included, comparatively early 
in the book, a dozen pages of interesting quotations from Joseph H. Beale, 
John Dewey, Morris Cohen, Walter Wheeler Cook, H. E. Cunningham, and 
others, upon the subjects of legal reasoning, logical and scientific methods, 
and the distinction between law and facts. It may be doubted whether a 
first-year student will at this stage react intelligently to these learned philoso- 
phers, since he will as yet have little material to synthesize; perhaps Benthams 
can not be made in the first year of law. But the taste of higher criticism 
included here can hardly be harmful, and may whet an appetite. 
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The material included in the volume is well chosen, and one who adopts 
Dean Clark’s theory of the nature of the first-year Procedure course will find 
the book excellent for the purpose. A teacher who, on the other hand, wishes 
to develop rather fully the scope of the common law forms of action as a 
basis for the substantive law courses will hardly find enough cases here for 
his needs; the course is pointed rather at modern pleading. And a teacher 
who desires to ground his first-year students at the outset in an understand- 
ing of case material, by considering the procedural methods by which a ques- 
tion of law is presented to a trial court and preserved for appellate review, 
will find little here for the purpose. There is no treatment of demurrers, 
except incidentally, and almost none of motions. Portions of a record ap- 
pear at the beginning of the book, but there is, unfortunately, a general ab- 
sence of other forms. 

The student’s attention is instead focused upon the function of pleadings, 
and then upon the modern development of pleadings. Although the outlined 
course will not, perhaps, lay so adequate a foundation as some of its prede- 
cessors for the first-year substantive law courses or for the study of cases, it 
will no doubt be interesting, as well as difficult, in its own right. 


Harvard Law School. ROSWELL MAGILL. 





Our CRIMINAL Courts. By Raymond Moley. New York: Minton Balch & 
Co. 1930. Pp. xxiii, 271. $3.50. 


Our Criminal Courts is a survey of the surveys, a work for which the author 
is eminently qualified by much experience. Mr. Moley has collected the con- 
clusions reached by him after nearly a decade of close contact with a rapidly 
increasing number of crime commissions and researches into criminal jus- 
tice. He has provided an excellent summary of the generally prevailing con- 
ditions in our criminal courts. ' 

Wherever Mr. Moley indicates the surface aspects of our administration of 
justice — environment, decorum, bail, bargaining, machinery, rules, insanity, 
sensationalism, and the like—he moves with the sureness of a trained 
veteran. Throughout these sections, however, but more particularly in those 
portions of the book devoted to personnel problems, there is a commendable 
lack of confidence as to the way out of the deeper-lying difficulties. It may 
seem an obvious thing to end a chapter on court organization with the con- 
clusion that the system “ which is best administered is that which has most 
brains and most courage in high places,” * yet it has been precisely the failure 
to recognize this truth which has delayed the improvement of our public life 
for a generation. 

Nevertheless, Mr. Moley’s book, like the surveys which he condenses, does 
not meet squarely this fundamental question. A chapter is devoted to the 
kind of lawyer generally appearing in the criminal courts, yet the problems 
of eliminating this corroding element and of developing or attracting a more 
wholesome type are not even broached. The general inadequate and political 
character of the prosecutor is assumed, yet the causes for its continuance in 
our public life are not probed. Conceding that “ it is probable that the judge 





1 The reviewer is advised, however, that objections to pleading, including de- 
murrers, will be taken up in Volume II, 


1 P. go. 
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ranks to a considerable degree above other officials,” ? yet aptly stating that 
“ there is no marked improvement sufficient to justify turning to the present- 
day judge to lead the criminal trial out of the wilderness,” * Mr. Moley does 
proceed to discuss somewhat the task of improving the personnel on the 
bench.* After showing the disadvantages of an elective judiciary, partisan 
and non-partisan, he wisely avoids the easy course of demanding an “ ap- 
pointed ” judiciary as the single blessing which is needed. To the unbiased 
observer, the appointed state bench has sunk to a relative mediocrity equal 
to, if not more marked than, that of an elective judiciary. It remains true, 
nevertheless, that an appointed judge, however modest in capacity, has the 
opportunity for more disinterested service than the harassed elected judge 
who must consider his need for reélection. Mr. Moley’s constructive con- 
tribution to the subject is to suggest a difference between the education of a 
“ public ” and that of a “ private” lawyer. This suggestion undoubtedly has 
its place in a comprehensive treatment of the problem, but standing alone 
it is too fragmentary. How shall we know that those whom we educate as 
“ public ” lawyers will be chosen judges, and since when will “ training ” for 
the high office of judge constitute a substitute for intelligence and capacity? 
Adequate training is merely one, and perhaps the least important, step in 
producing a properly qualified bench. 

The problem of the personnel invested with the administration of justice, 
from the policeman in the first instance to the parole board in the last, suffers 
in treatment by being isolated as a peculiar and separate inquiry. In reality 
it is merely part of the larger problem of our public service, and suffers from 
the mediocrity and cheapness that prevails throughout the government. Until 
the surveys and the commissions shift their emphasis from organization to the 
human problem of personnel, there will be little hope of real improvement. 
A program for study which may gradually lift American public life out of the 
present morass should include, first of all, the creation of a desire for public 
service in the youth of the nation; secondly, the development ef a selected and 
trained body of capable men and women ready to fill public office; and finally, 
the surrounding of public office with sufficient independence, honor, and re- 
muneration to make it an effective competitor with a private commercial or 
professional career. If these conditions are created, adequate organization 
of public office will necessarily follow. The problems are not so easy as those 
of machinery, yet their solution will achieve all the rest. Here is a task to 
challenge the ablest in America, and yet no surveys have so far probed the 
possibilities. It is to Mr. Moley’s credit that he at least has seen the land 
which must be conquered. 

HERBERT B. EHRMANN. 

Boston, Massachusetts. 





WHEATON’s ELEMENTS OF INTERNATIONAL LAw. Sixth English edition. By 
A. Berriedaie Keith. Two volumes. London: Stevens & Sons, Ltd. 
1929. Pp. Ixxxvii, 1-620; xx, 621-1347. £3/3/o. 

The Harvard Law Library contains the following editions in English of 
Wheaton’s Elements: the original edition published at London and also at 
Philadelphia in 1836; a “ third edition,” Philadelphia, 1846; a “ sixth edition ” 
by William B. Lawrence, Boston, 1855, and also 1857; a “second annotated 





2 Pp, xx. 8 P, 129, 4 Pp. 227-57. 
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edition,” by Lawrence, Boston, 1863, and also London, 1864; an “ eighth 
edition,’ by Richard Henry Dana, Jr., Boston, London, 1866; an “ Eng- 
lish edition,” by A. C. Boyd, London, 1878; a “second English edition,” by 
Boyd, London, 1880; a “ third English edition,” by Boyd, London, 1889; a 
“fourth English edition,” by J. Beresford Atlay, London, 1904; a “ fifth 
English edition,” by Coleman Phillipson, London, 1916. The Library pos- 
sesses also, in French, an edition published at Paris and Leipzig in 1848; a 
“ second edition,” Leipzig, 1852; a “ third edition,” Leipzig, 1858; a “ fourth 
edition,” Leipzig, 1864; and a “ fifth edition,” Leipzig, 1874. It contains also 
a translation into Spanish, by Barros, published at Mexico City, 1854 (vol. 
I), 1855 (vol. II); an unpublished manuscript of a Spanish translation 
by Puga and Lucas, 1847; a translation into Italian, by Constantine Arlia, 
published at Naples, 1860; and a translation into Chinese, by W. A. P. Martin, 
Peking, 1864. Now the Library must add this “ sixth English edition,” in two 
fat volumes which occupy almost five inches of shelf space. Why? Because 
it is published, and a scholar must have available what is published in order 
to judge it for himself. But why is it published? The principal reason would 
seem to be to continue a sale, perhaps a copyright, of a publisher. There can 
be no other valid reason for continuing these editions. We need a statute of 
limitations on the publication of new editions of standard works. 

The present editor’s volume is an edition of Wheaton’s Elements only in 
name. He would have done much better to write a treatise of his own. Why 
must the classic work of Wheaton, valuable as it was, be dished up to us 
every few years? It is not a code of international law; it is almost a hun- 
dred years old; its arrangement is, for modern purposes, very faulty; many 
of the headings are distinctly objectionable. In the present edition, the old 
straw is threshed so thoroughly that it is no longer recognizable. Wheaton’s 
work is “revised throughout, considerably enlarged, and re-written”; 1 the 
editor has even “ discarded his theory.” * Then why should Wheaton’s name 
be attached to it? The editor has kept some of Wheaton’s headings which 
ought to have been discarded; as if nothing had happened in juristic analysis 
and literature in a hundred years, we still have chapter headings such as 
“ Rights of Property ” for dealing with state territory, “ Rights of Legation ” 
for dealing with diplomatic intercourse, and “ Rights of Negotiation” for 
dealing with treaties. The unfortunate part is that, in the hands of undis- 
criminating users, the high authority of Wheaton, who died in 1848, becomes 
attached to statements made in 1929. 

Others of the editor’s publications would beget high expectations; but 
here they are not fulfilled. He has “relied on the practice of States rather 
than the opinions of jurists,” * an avowal of purpose which is often a prelude 
to its disregard. Few modern cases are referred to, little of the modern litera- 
ture is cited, the great legislative development of international law which has 
occurred since Wheaton’s death is not emphasized. Modern institutions such 
as the League of Nations and the Permanent Court of International Justice 
are but sketched, and not too accurately. Citations are often to secondary 
materials. In short, the edition is a sort of popular work on international law, 
and it should be used only with the closest discrimination by any lawyer. 


Harvard Law School. MANLEY QO. Hupson. 





1 Title-page. 2 P. vii. 3 P. viii. 
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AIRPORTS, THEIR LOCATION, ADMINISTRATION AND LEGAL Basis. By Henry 
V. Hubbard, Miller McClintock, and Frank B. Williams; assisted by 
Paul Mahoney and Howard K. Menhinick. Harvard City Planning 
Studies. Volume I. Cambridge: Harvard University Press. 1930. 
Pp. xvi, 190. $3.50. 


Following monographs on “ The Airport in the City Plan” and “ Airport 
Administration ” in this volume, Mr. Williams provides a twenty-five-page 
discussion of “ The Law of Airports.” It affords an admirable treatment of 
the fundamental elements of relevant air and municipal law, and is bolstered 
by ten additional pages of reference notes which furnish an array of authori- 
ties and include a useful catalog of existing statutory enactments pertaining 
to airports. The entire volume represents the fruits of a careful investigation 
of existing airport facilities and should prove of value to those planning 
developments for the future. 


CASES ON THE LAW OF PARTNERSHIP AND OTHER UNINCORPORATED BUSI- 
NEss AssocrATIons. Shorter selection, edited and arranged by Judson 
A. Crane and Calvert Magruder. Indianapolis: The Bobbs-Merrill Co. 
1930. Pp. xi, 607. $5.00. 


The original casebook by the same authors was reviewed by Professor 
Chafee, Book Review (1924) 37 Harv. L. Rev. 1154. Intended especially 
for use in half-year courses, the present edition represents an excision of 
over three hundred and fifty pages of cases, mainly those devoted to forms 
of association other than the partnership. It is, however, much more than 
an abridgement. The entire material has been brought thoroughly up to 
date, both by the insertion of recent authorities in footnotes and by the 
frequent substitution of new and apposite decisions for older ones in the 
text. The emphasis, even more than in the previous volume, is on the living 
law of the subject rather than its historical anomalies. 


THE CONSTITUTION OF THE UNITED StaTEs. By William Bennett Munro. 
New York: The Macmillan Co. 1930. Pp. vii, 197. $1.25. 


This is a primer which prints the clauses of the Constitution, followed by 
brief statements of the background of each clause and some hints as to what 
the clause covers or has been made to cover. A page on due process gives 
no hint that due process has to do with other than process. The comment 
on the commerce clause speaks only of the power of Congress, but it might 
seem fitting to inform even elementary students that the courts have had 
much more to do with the powers of the states than with the powers of Con- 
gress. The work is not designed to guide law students and seems to promise 
but little light to anyone. 


ENGLISH IN THE LAw Courts; THE Part THAT ARTICLES, PREPOSITIONS AND 
ConyuNcTions Pray 1n Lecat Decisions. By Margaret M. Bryant. 
New York: Columbia University Press. 1930. Pp. x, 312. $6.00. 


This work fulfills to the letter the dreadful promise of its title page. Two 
hundred and seventy-four cases are stated; and dipping in at random, we learn 
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that the articles a and an have variously received a literal interpretation, an in- 
terpretation suggested by fact, and an interpretation based on intent, on puta- 
tive intent, and on common meaning. The pursuit of truth in small pieces is 
not to be disdained, least of all by the legal profession; and it may be that to 
the philologist this book reveals significances that are hidden from the lawyer, 
just as it is clear from this book that there are, to the lawyer, significances 
that are hidden from the philologist. But the ground has only been broken 
by Miss Bryant. We know now that there are thirteen methods used by law 
courts in making decisions involving articles, prepositions, and conjunctions. 
We have yet to discover when the court will choose one of these methods, and 
when one of the other twelve. 


THE INTERNATIONAL MANDATES. By Aaron M. Margalith. Baltimore: The 
Johns Hopkins Press. 1930. Pp. ix, 242. $2.50. 


The author confesses that when he first blocked out this volume he set 
himself the task of dealing with a specific problem, “ The Application of the 
Mandates System in the Near East ” (P. vii). But his projected first chap- 
ter, “ What Is a Mandate,” reared itself into a Frankenstein monster. The 
author’s fate is not a happy one; for, as a consequence, he offers only a 
sketched outline of the mandate system, past and present, and perhaps to 
come. For the cursory reader, such a sketch may of course prove enlighten- 
ing. Unfortunately, however, Mr. Margalith spends a quarter of the book 
in a tenacious search for “ The Situs of Sovereignty ” in mandated territory, 
and he ends his labors still plodding after the ignis fatuus. 


JuRISPRUDENCE. By Sir John Salmond. Eighth edition. By C. A. W. Man- 
ning. London: Sweet & Maxwell, Ltd. 1930. Pp. xviii, 580. 20/0. 


In 1924 when Sir John Salmond published the seventh, and his own final, 
edition of his already classic treatise, he fundamentally recast the text and ar- 
rangement of the volume. But the present edition is subject to the criticism 
applicable to the earlier editions of the Jurisprudence other than the seventh 
—jit is hardly more than a mere reprint. The editor has in fact made slight 
alterations at scattered points, not such, however, as to disturb the pagination 
until the very close of the appendix. It is to be hoped that Salmond’s seventh 
edition is not to be thrown at the profession at frequent intervals in the guise 
of new editions in the same fashion as was the original publication of 1902. 
See Nathan Isaacs, Book Review (1920) 34 Harv. L. REv. 222. 


Law oF LEASES OF REAL Property. By Clarence M. Lewis. Second edition. 
New York: Baker, Voorhis & Co. 1930. Pp. Ixx, 941. $12.00. 


Mr. Lewis is in effect the editor rather than the author of this unique and 
very practical volume. Forty-six lease clauses are successively dealt with by 
the simple expedient of following each of the suggested forms with a large 
number of abstracts from pertinent cases and with selected notes and case 
comments from legal periodicals. The result is a compendium, not of Mr. 
Lewis’ comments upon the clause forms, but of judiciously collected decisional 
material plus valuable comment which might not otherwise be routed out of 
the law reviews. A very considerable quantity of material has been added to 
this second edition, although New York remains the predominating jurisdic- 
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tion for the case abstracts. See Warren, Book Review (1925) 38 Harv. L. 
REV. 419. 


THE Law oF ZonING. By James Metzenbaum. New York: Baker, Voorhis 
& Co. 1930. Pp. xiv, 569. $7.50. 


The decisions on the law of zoning are here given in catalog or digest 
fashion; typical zoning ordinances are printed; and there is some considera- 
tion of the practical problems which zoning authorities have to face. To a 
cursory history of the zoning movement are joined autobiographical reminis- 
cences of the author’s part therein. By reason of this personal note the 
usual academic tone of a legal treatise is avoided. 


THE OFFICE OF THE KING’s REMEMBRANCER IN ENGLAND. By Sir George 
Albert Bonner. London: Butterworth & Co. 1930. Pp. xii, 188. 21/o. 


This work contains a great deal of interesting matter concerning an old 
mediaeval office which has proved very useful even at the present day, when 
its functions range between the conduct of the Crown’s revenue litigation 
(with which it has been concerned ever since the fourteenth century) and the 
custody (but not the use, it seems) of a 1930 model of Sykes’ B Hydrometer. 
Certain ceremonial duties are described in full, such as the pricking of sheriffs, 
the acceptance of divers nails and other miscellaneous articles as quit rents 
from unidentifiable lands, and the trial of the pyx. The author also relates 
the queer discovery that the Exchequer seal for over a century bore the royal 
arms between supporters which apparently were those of Walpole; there is 
no evidence as to who was responsible for this gross impropriety. 


STaTE LAw INDEX 1927~1928. Compiled by the Legislative Reference Serv- 
ice of the Library of Congress. Washington: United States Govern- 
ment Printing Office. 1930. Pp. viii, 1034. $2.00. 


In welcome contrast to the slovenly and irrational indices which fill the 
concluding pages of the session laws of all too many of the states, comes 
this product of the Legislative Reference Service of the Library of Congress. 
The present volume is nearly double the size of the first one which appeared 
last year covering the biennium 1925-1926. Much of the increase is ac- 
counted for by more extensive digests of new laws under the headings “ Im- 
portant Statutory Changes” and “ Administrative Organization and Per- 
sonnel ” — two sections which occupy the latter half of the book. But the 
index itself is considerably larger, and much of the growth is attributable to 
the very commendable addition of more numerous cross-references. Vol- 
ume I was noted in a Book Note (1930) 43 Harv. L. REv. 685. 


THE TERRITORIAL SEA. By Antonio Sanchez de Bustamante y Sirven. New 
York: Oxford University Press. 1930. Pp. xxi, 167. $1.00. 


Judge Bustamante, a member of the bench of the World Court, prepared 
this study for transmission by the American Institute of International Law 
to the conference on codification of international law which met at the 
Hague last spring. In the volume the author traces the historical back- 
ground of the law of littoral waters, describes earlier attempts at codifica- 
tion of the law, and, in a more detailed discussion, indicates the precise 
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nature of the problems involved. The book concludes with a projected draft 
convention for adoption by the nations. 


Tue Unrrorm NEGOTIABLE INSTRUMENTS Act. Edited by John Edson 
Brady. New York: Brady Publishing Corp. 1930. Pp. xxii, 215. $3.50. 


This is not an annotated edition of the Uniform Negotiable Instruments 
Law in the ordinary sense, but it does present in a convenient manner the 
precise form of that act as it has been adopted in the various states. Under 
each section of the law the editor has indicated the variations which occur 
in the enactment of any state, some comprising substantial alterations which 
go far from accomplishing uniformity, others being mere typographical 
errors. The volume is a very practical affair which collects data not other- 
wise available without investigation of the statute books. The appendix 
reprints, with similar notations, nine additional commercial laws of general 
prevalence, including the Bank Collection Code and the Uniform Fiduciaries 
Act. 
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